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1 State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
2 FOR EASTERN WASHINGTON
3
4
SOUTHGATE NEIGHBORHOOD COUNCIL,
% || NEIGHBORHOOD ALLIANCE OF SPOKANE,
6 || GINGER PATANO, AND FUTUREWISE,
: Case No. 08-1-0014
7 Petitioner(s), :
8 ORDER ON MOTIONS
V. .
9 CITY OF SPOKANE, : ‘ Pastt_’*‘ brand fax transmitial mgo 7671 i#oﬁpases » e
10 f l (L 2earte [ Mr Z o heldad: frpe
11 Respondent, o7
42 || ARTHUR RICHEY/RPDC, INC., BLACK
-+ DEVELOPMENT and DAVE BLACK
13 || PROPERTIES, SPOKANE RADIO, INC., dfb/a
14 KXLY,
45 Intervenor(s).
16
17 , '
18 I. PROCEDURAL HISTORY
49 On July 25, 2008, SOUTHGATE NETGHBOFHOOD COUNCIL, NEIGHBORHOOD
| ALLIANCE OF SPOKANE GINGER PATANO, AND FUTUREWISE, by and through their
20 _ representatwes, Robert Beattey and Rick Eichsteadt, filed a Petition for Review and Motlon
21 for Expeditedx Review,
22 Between August 4, 2008, and August 7, 2008, the Board received Motions to
23 |Intervene from Arthur Richey/ RPDC, Inc.; Black Development and Dave Black Properties,
24 || and Spokane Radig, Inc., d/bfa/ KXLY.
25
26 Eastarn Washington
Growth Man.igement Hearings Board
ORDER ON MOTEONS 15 W, Yaikima Avenua, Suite 102
Case 0B-1-0014 | Yakima, WA 98802
October 8, 2008 i Phone: 509-574-8460
Page 1 \{ Fax: 508-574-6964
|
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On August 13, 2008, the Board held the telephonic Prehearing Conference. Present

were, John Roskelley, Presiding Officer, and Boa
Paciella. Present for the Petitioners were Robert
the Respondent was James Richmond. Present

Amster, for Intervenor, Black Development was Stacy Bjordahl, and for Intervenor, Spokane

Radio, Inc. was Stanley Schwartz. During the tel

heard the Motions to Intervene and Motion for Expedited Review flled by the parties. The
Board GRANTED intervention status to all parties requesting intervenor ;status and
DENIED Petitioners’ Motion for Expedited Reviaw,

| Petitioners’ First Amended Petition for

On August 15, 2008, the Board i‘eceived
Review & Notice of Appearance.,

On August 18, 208, the Board issued its Prehearing Order.
During September 2008, the Board received several dispositive motions in this
matter.” On September 29, 2008, the Board held the telephonic mation hearing. Present

were, John Roskelley, Presiding Officer, and Bog
Paolella, Present for the Petitioners were Robest
the Respondent was James Richmond. Present fi
Amster, for Intervenor, Black Development was
Radio, Inc. was Stanley Schwartz,

IL. DISCUSSION |
The Eastern Washington Growth Management Hearings Board (Bozrd) received the
following motions, joinders, and replies from the R
September 5 ~ Arthur Richey/RPDG, Inc.’s Motion ta Dismiss Petitioners

(1)
Futurewise and Neighborhood Allia

' See Section II for details as to these filings.
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For Intervenor, Arthur Richey was Glen
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rd Members, Joyce Mullicen and Raymond
Beattey and Rick Fichstuedt, Present for

ephonic prehearing conference the Board

rd Members, Joyce Mulliken and Raymond
Beattéy and Rick Elichstacdt. Present for

or Intervenor, Arthur Rickey was Glen

Stacy Bjordahl, and for Intervenor, Spokane

parties:

nce of Spokane.
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"1 (2) September 5 ~ Spokane Radio, In .» DBA K)(LY, Black Development and Dave
2 Black Properites’ Motion to Dismiss Petitioners Futurewise, Neighborhood
3 Alliance of Spokane, and Southgate Neighborhood Council,
4 (3)  September 5 - Spokane Radio, Inc. DBA KXLY fetter joining item (1) Motion to
5 - Dismiss. , ' '
6 (4; September 5 - Inte‘rvencr-Responi ents? Motlon to Dismiss Issues RE
\ Neighborhood Planning. f
7 - (5) September 8 — Petitioners’ Dispos‘ ive Motion.
8 (6) September 9 ~ Respondent’s Joinder in Intevenor-Respondents’ Motion to
9 Dismiss Issues RE: Neighborhood Planning.
10 (7)  September 18 — Petitioners’ Response to Intervenors Motion to Dismiss for
11 _ Lack of Standing.
12 (8) September 18 - Petitioners” Response to Intervenor-Respondents Motion to
13 Dlsmiss Re: Neighborhood Planning.
14 (9)  September 19 — Intervenors’ Resp ‘nse to Petitioners’ Dispositive Motion Re
‘5 Neighborhood Planning. .
i (10) September 19— Rgspondent City dgf Spokane Response to Petitioners’
Dispositive Motion Re: Nelghborhood Planning.
7 (11) September 19 - Joinder in Respondent City of Spokane’s Response to
18 Petitioners’ Dispasitive Motion Re: Neighborhood Planning.
18 {(12) September 25 - Intervernors Black Development, David Black Properties, and
20 Spokane Radio, Inc.'s Reply on Motion to Dismiss Petitioners Futurewise,
21 Southgate Neighborhood Cauncil and Neighborhood Altiance of Spokane.
29 (13} September 25 - Auther Richey/RPDC, Inc.’s Reply on Motion to Dismiss
23 Petitioners Futurewise and Neigh:b rhood Alliance of Spokane,
24 |
25 i : 1
: “ Arthur Richey/RPDC, Inc., Spokane Radio, Inc., dba KXLY, David Black Properties, and Black Development.
28 Eastern Washington
Growth Management Hearings Board
n e i
October 6, 2008 . Phone: 508-574-8060
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X (15) September 25 - City of Spokane’s and Intervenor-Respondents Rebuttal
p Memorandum Re: Neighborhood Planning.
3 The Board will consolidate motions with simifar issues and arguments.
4 100 ans Are
5 First Motion:
Arthur R%chev!RPf)C Inc s Motse to Dssm;s' iti ewise and Neighborhood
6 )| ani F Spokane; and St Radio, Inc., DBA KXLY, Black Developrient and Dave
7 || Black Pronertaag Mgnen to Dism;ss Pgtitggner_‘g Ruturewise, Nelghborhood Alliance of
Spokane, and Southgate Nelghborhood Council,
8 .
g | Parties Positions:
10 Intervenors, Richey, et al,, claim the following: (A) Petitioners Futurewise and the
14 Neaghborhood Alliance of Spokane lack standing| because they do not satisfy one of the four
12 grounds for establishing standing set forth in ROW 36.70A.280(2); and (B) neither Petitioner!
5 exhausted their administrative remedies before asserting a claim based on the State
1 ‘ .
Environmental Policy Act (SEPA), RCW 43.21C. he Intervenors request that the Board
. ’ i.
14 dismiss both Petitioners from this appeal or preciude them from participating in the SEPA
15 aspects of the appeal.
16 Intervernors, Ritchey, et al., further claim| neither Futurewise nor the Nelghborhood
17 || Alliance “participated in a meaningful way™ in the hearings, during the public participation
18 || opportunities associated with the SEPA process, pr at the appeal process before the Hearing
19 || Examiner, and have not had “actual substantive [nvolvement in the adminstrative process™
20 until the filing of this appeal. Intervenors argue the Court stated in Wells v WWGMHE that
24 (12 petitioner is required to make “a showing of some nexus between the petitioner's
22 participation in the county process and the issiie it raises before the growth management
hearings board.” Intervenors claim “mere pi'esenf:e at a meeting does not constitute
23 E
24 ;
25 2 Arthur Richey/RPDC, Inc.’s Motion to Dismiss Petitioners Faturewise and Neighborhood Allian e of Spokane at 4.
Toid at 3.
26 * Wells v. Western Washington Growth Management Hearings Bpard, 100 W, App. 657, 997 P21 405 (2000).
Eastern Washingion
Growth Manag ement Hearings Board
ORDER ON MOTIONS 18 W. Yakima Avenue, Suite 102
Case DB-1-0014 Yakima, WA 98902

Octobxer 6, 2008 Phone:; 503-574-6960
Page 4 Fax: 509—674~6964
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sufficient participation to establish stzmciin‘g,"'ifs aven though Intervenors admit that “at least
one member from Futurewise may have brieﬁly spoke at a public hearing, ™7

Intervenors, Spokane Radio, et al., have similar claims as those expressed by Arthur
Richey, et al., concerning the standing issue énd fallure to exhaust admiristrative remedies
of Futurewise and the Neighborhood Alliance,f but also argue that Southgste Neighborhood
Council lacks standing on the SEPA issues as wall. Spokane Radio, et al., claim, in addition
to Futurewise and the Neighborhood Alliance, the Southgate Neighborhood Council also fails
to have standing to appeal the SEPA determihaﬁon. According to Spokane Radio, et al., the
City of Spokane Hearing Examiner rejected the Southgate Neighborhood Zouncil’s standing
to appeat in a written decision dated November 13 2007.8 Spokane Radio, et al. also argue
that Futurewise, the Neighborhood Alliance, anJ the Southgate Neighborhood Council fail to
meet the independent two-prong SEPA standi;ngé test articulated in Trepanver v. City of
Everelt® (1) Injury in fact; and (2) zone of inte

Petitioners, Southgate Nelghborhood Cou cil, Nefghborhooa Alliance of Spokane,
Ginger Patano, and Futurewise, disagree with th Intervenors and argue the following: (A)
under RCW 36.70A.280(2)(b), Futurewise and Neighborhood Alliance parhczpated either
orally and/or in writing in the approval process af'ed have participatory standing under the
GMA; and (B) Futurewise, Neighborhood Alliaﬁce, and Southgate Neighborhood Councit
have demonstrated GMA participation standing to challenge SEPA-related issues in this case
and Southgate Neighborhood Council filed SEPA appeals for all the challer ged amendments
and provided written and oral argument to thé City's Hearing Examiner.

Petitioners argue the Court of Appeals ifn Wells held partlci-pation standing is “not
issue-specific,”® and that “matter” as Entendec} by RCW 36.70A.280(2)(b), is “not the

8 Rlchey Motion at 4.
? Thid.

* Bpokane Radio, et al. Motion to Dismiss Petitioners Futuxc\mse Neighborhood Alliance of Spokane, and Southgate

Nexghborhood Couneil, Exhibit C at 4,
> Trepanier v. City of Everett, 64 Wn, App. 380, 824, P.2d 524 (1952).

" Petitioner’s Response to Intervenors’ Met:ons o Dismiss For Lack of Standing at 4,

Esstern Washington

Growth Menagement Hearings Board

ORDER ON MOTIONS ) 15 W. Yalima Avenue, Suite 102
Casa 0810014 Yakima, WA 88002
October 6, 2008 Phone:! 508-574-6060

Page 5 : Fax: 508-574-6064
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1 || equivalent of an “issue” and “all three growth rrranagement hearings boards have
2 || consistently rejected a requirement of Issue- f cific standing.” According to Petitioners,
3 || ‘comments need only relate to the City’s appro al of the challenged actions and need not
4 |{be specific legal arguments.”? |
5 ~ Arthur Richey, et al., in the;r repiy, con ede that Futurewise and the Neighborhood
: 6 Alliance did participate in the hearings before the City Councii, but their participation was
limited and did not pertain to all of the issues, set forth in the petition, specifically in regards
7 to the SEPA issue. : _
8 Intervenors Spokane Radio, et al., in tf}ei reply, also concede Futurewise and the
9 || Neighborhood Alliance did submit written comiment to the City, but also contend these two
10 | groups have limited participation In this proceeding and must be limited only to those issues
11 || raised before the City. Spokane Radio argues Eh t the Southgate Neighborhood Council,
12 || Futurewise and the Neighborhood Alllance do’ not have standmg in regards to the SEPA
A13 issues because they lack SEPA standing or faile to exhaust administrative: remedies.
14 EBoard Discussion: '
‘ 15 GMA Standing:
16 Petstaoners mt.:s-;t satisfy one of the four tyFes of standing set forth in RCW
36.70A. 280(2), which governs the standing requirements for appearing before the Boards.
17 Petitioners claim they satisfy RCW 36.70A.280(2)(b) which provides (emghasis supplied):
18 A petition may be filed only by: (2)(b). . 1@ person who has pariticipated orally
49 | or In writhng before the county or ity regarding the matter on which 2 review
s being requested. n ‘
' 2: in Wells v. Western Washfngton Gmwﬂr Managermnent Hearings Board, 100 Wn. App.
22 657, 999 P.2d 405 (2000), the Court of Appeais. ¢clarified that, to establish pa¢!cipation
standing under the GMA, a person must show that his or her participation before the
23 jurisdiction was reasonably related to the persé;n s issue as presented to the Board. The
24 : - ;
25 10 rogrs at 671,
26 ™ Petitioners’ Motion Response at 5, Esston Washingion
’ ‘ Growih Manag ement Hearings Board
ORDER ON MOTIONS ‘ : 15W, Yakima Avenue, Sulte 102
) SN

Page & : Fax: 509-574-6064




et 07 2008 8:58AM

State of Washington

509-574-6364 p.7

1 || Wells Court staéed that a “matter,” as Intended by RCW 36.70A.280(2)(b), is not the
2 |jequivalent of an “issue” and “ali three growthé management hearings boards have
4 || consistently rejected a requirement of issue-spetific standing.”® The Cout concluded that
4 || "matter” in RCW 36.70A.280(2)(b) refers to a broad “subject or topic of concemn or
5 controversy.”** Thus, the Court held participation standing is not issue-spacific, stating
6 “[Olur conclusion [is] that the Legisiature did ‘n intend petitioners to raise specific legal
issues during the local government planning pro ess.”*> The Court went on to say: “[I}t
! would be unrealistic given the time and resourca constraints inherent in the planning
8 process to require each individual petitioner to demonstrate to the growtr management
8 hearings board that he or she raised a specific legal issue before the board can consider
10 || it.”"® The enactment of RCW 36.70A.280(4) incorporated the Wel/s holding Into the GMA.Y
11 A party’s standing under RCW 36.70A.%8 {2)(b) is relatively easy t determine. The
42 || City’s record will reflect what was before the Gity when the decision was teing made and all
13 || written and/or oral testimony should be in the@ record. Petitioners raise iss Jes in their PFR
14 pertaining to the procedural reguirements of S'EFA capital facilities planning, transportation
15 planning, public participation, and Internal consa<tency of the City's Comprehensive Plan
16 with the neighborhood p!anmng process, ,
Here, Petltioners submitted declarationsf, from Ms. Kathy Miotke ang Mr. Paul Kropp,
17 and accompanying exhibits, to show that the ﬁéegqhborhcod Alliance participated in the
8 || public participation process for the chalienged actions.’® The record shows: Ms. Miotke
13 |l submitted a letter to the City Council on behalf of the Neighborhood Alliance on June 9,
20 '
21 I8 yeps at 671.
29 M Wells at 672-73.
B Wells, 100 Wn, App. at 672.
23 S I, at 674.
7 RCW 36,70A.280(4) provides:
24 ' To establish participation standing under subsec,ﬂon (2Xb) of this section, a persai: must show
that his or her participation before the county or aiy was reasonably related to the persory's issue
25 as presented to the board.
* Petitioners Response to Motions to Dismiss: Attachments are not numbered and exhibits have similar lettering. Ses
Response brief at 3 for reference to exhibits.
26 Eastem Washington
Growih Manegement Hearngs Board
ORDER ON MOTIONS 15'W, Yak ina Avenue, Suite 102
Case DB-1-0014 Yakimz, WA BBG(2
Ocfoher 6, 2008 Phane; 508-574-6860
Page 7 Fax: 508-574-6564
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2008,'° with comments pertaining to capital ffc:ci;ities, transportation, public participation
and inconsistency. Petitioners also submitted a Declaration from Paul Kropp, which shows
he submitted an e-mail in his role as “observer gn behalf of the Neighborhood Alliance” to
two City Counclimen on April 17, 2008; a letter the City Council President, Joe Shogan,
on June 9, 2008, on the Neighborhood Alliance f Spokane County letterhead in his oﬁ‘"ciaf
capacity as Secretary of the Neighborhood Alliarice { nternal inconsistency, CP policy
violations); and another e-mail to two Clty Coun fimen on June 19, 2008, (ﬂ&Igthl’hOGd
planning session). The Index of the Record dce not have the Kropp exhibits listed

separately.

In addition, Pet}tioners filed a Declaratlon of Kitty Klitzke and accornpanying Exhibit A
to show Petitioner Futurewise participated in tﬁ public participation process by submitting
a letter on Futurewise stationary to the City Cou cil on June 12, 2008, (capital facilities,
transportation, neighborhood planning process) ? petitioners also show that Ms. Klitzke, on
behalf of Futurewise and Southgate Nerghborh d Council participated in the negotiation
sessions arranged and moderated by the City be een the neighborhood and the
proponents.?* Furthermore, Petitioners point to the Declaration of Virginia Patano to show
the Southgate Neighborhood Council through Ms. Patano and others participated In the
process and appealed the SEPA DNS.22 ' | |

In the Board’s opinion, there is no questl that Futurewise, the Neighborhood
Alliance, and the Southgate Neighborhood Coun Il through their representatives have
commented on the subject matter of the issues faised In this appeal through written
testimony and have participation standmg per W 36. ?OA 280(2)(b).

2 petitioners” Dedaration of Kathy Miotke, Attachment A ald listed under Exhibit #131 in the Record.
21 ;g ‘ ‘
“ Petitioners” Declaration of Virginia Patano, Exhibit A.

. Eastem Washington

. Growth Management Hearings Board

ORDOER ON MOTIONS 16 W. Yal ima Avenue, Sulte 102
Case 08-1-0014 Yakima, WA 98502
QOctober 6, 2008 ' Phone: 509-574-6360
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Failure to Exhaust Administrative Remedies:
Parties Positions: ‘ ;

As previously noted in the Parties’ Poszfiti ns above, Intervenors, Richey, et al. and
Spokéne Radio, et al., claim Futurewise, arn:lgthE Neighborhood Alliance failed to exhaust
their administrative remedies, and Spokane Ra io also claims the Southgate Neighborhood
Councit failed to do so as well, as required by W 43.21.C.075(4). Intervenors point tc the
Central Washington Growth Management Heér{ gs Board (Central Board) decisions in
Master Bullders Association of Pierce County et-al. v. Pierce County,®and Tulafip Trives of
Washington v. City of Monroe.” both of which equired petitioners to exhaust
administrative remedies prior to seeking reviéw before the Hearing Boarc. The Central -
Board reads “judiclal review”, which is requiréd y the language in the statute, as inclusive
of the Growth Boards, | ‘

According to the Intervenors, the Wesf;:er Washington Growth Majagement
Hearings Board (Western Board) rejected theﬁa plication of the SEPA exhaustion
requirement for appeals before Hearings Boards In the Jsland County Citizens’case,

| choosing instead to hold a strict interpretatior} of “judicial review”, not quasi-judicial

review,*® in the statute. Intervenors claim this ijierpretation results in an inconsistent
procedural anomaly because a petitioner couiéi permitted to pursue a SEPA claim before
the Board, yet be precluded from seeking judlici I review of the Board’s final decision based
on lack of participation at the Hearing Exarhin?er level,?? .

“In addition, Interveniors clalm the City %d pted WAC 197-11-545 by reference under
the Spokane Municipal Code, Title 17E.050.15b, which states a person who fails to
comment during the SEPA comment period cahn t chalienge the environmental documents.

!

® Master Builders Association of Pierce County, et al, v, Pz‘el:-ce Co., CWGMHB Case No. 02-3-0210, Order on

|| Petitioners” Motion to Disiniss SEPA Claims, (Oct. 21, 2002).

* Tulalip Tribes of Washington v. City of Monrge, CWGMHB Case No. 99.3.0013, FDO (Jan. 31, 2000).
P RCW 43.21.C.075(4). ’ i '

% Island County Citizens' Growth Management Coalltion et &d, v. Islond County, WWGMHER Case No. 98-2-0023C,
Order on Motion to Distniss (March 1, 1999). ‘

* Spokane Radio Motion o Dismiss at 6.

. Easterm Washington

. Growth Manaqlement Hearings Boang

ORDER ON MOTIONS 15W, Yai ima Avente, Suite 102
Case 0810014 ’ Yakima, WA 88502
Octover G, 2008 Phora: 509-574-6060
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hborhood Alliance filed written comments

during the commenting period and are thus bfaried from challenging the City’s

environmental determination.?®

Petitioners claim SEPA’s requirement for the exhaustion of administrative remedies
does not bar them from raising SEPA-based isés es before the Board as long as their
participation in the underlying matter, here the doption of Ordinance Nos, C34261,
C34256, and C34257, satisfies the GMA's reqt.;jr ment for participation standing. Petitioners
rely on this Board’s holding in Cascade Columbiz Alliance v. Kittias County”® , Loon Lake

Property Owners Assocfation v. Stevens County’

and Knapp v. City of Spokane,® along

with the Western Board's in Whidbey Environments! Action Network v. Isfand County,™

which summed up the standing issue:
In sum, the GMA's standing provision rfea

together with the GMA's grant

of jurisdiction in the same section unambiguously provides that

participatory standing is sufficient to bnnc;
boards. RCW 36.70A.280(2). :

a SEPA petition before the

Petitioners argue the Western Board and Eastern Board have ruled that the GMA’s
standing requirements forecloses the need to éexhaust SEPA administrative remedies and
cite Knapp v. City of Spokane, which rejected %arquments that petitioners lacked SEPA
standing for failing to comment on a SEPA doéument and failing to exhawst administrative

remedies.
Board Discussion:
Standing

As noted supra, Petitioners have demomst‘ated that they participated in the
proceedings giving rise to the Clty’s adoption of Ordinance Nos, C34261, C34256, and

# Spokane Radio Motion to Dismiss at 6
® Cascade Columbia Alliance v. Kittitas County, EWGMHB Ca

te Mo, 98-1-0007, Ovder on Motions (March 1, 199%),

* Loon Lake Property Owners Association v. Stevens Cozmty, EWGMHE Case No. 01-1-0002¢, Jrder on Motions (April

23, 2004,

1 K’napp v. City of Spokane, ENGMHRB Case No. 97- 1-0015(.3 Order on Motions (September 24, 1997),
Wh:dbey Environmenta! Action Network v, Island County,‘WW GMHB Case No. 03-2-0008, FDO (August 22, 2003),

ORDER ON MOTIONS
Case 08-1-00144
Ociober 6§, 2008

Eastem Washmgton

Growth Manigement Mearings Board
15 W, Yikima Avenus, Suite 102
Yakimz, WA BaGA2

Phone: §08-574-86860

Fax: 500-574-6064
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C34257, and, therefore, have standing to raisle issues related to the Subjeact matter of their
ccsmments before the Board. As such, the Board finds and concludes Petitioners have

standing to raise SEPA Issues. ;
Exhaustion of Administrative Remedies |

| However, under SEPA, even if a party tiwa:; standing to raise the issue, a party must
still exhaust their administrative remedies pritfpr to further review of administrative actions,

and the County’s own code provision simifarly? S

ts forth a process for exhaustion.

The Intervenors, Arthur Richey, et al.,fa d Spokane Radio, et al., based the second
part of their motions on the SEPA statute, RCW 3.21.C.075(4), which stites:

(4) If 2 person aggrieved by an agency action has the right to judicial appeal
and if an agericy has an administrative appeal procedure, such person shall,
prior to seeking any judicial review, use such agency procedure if any such
procedure is available, unless expressly provided otherwise by state statute.

As a background, exhaustlon is Qenaraizly eviewed in light of the courts pursuant to
RCW 34.05.534, where a party must exhaust %li available administrative ramedies before
the Superior Court can grant relief. In C?bzens v Mount Verron v. -C‘ity o Mount Vernon,
the Court stated that a court will not intervene} here an exclusive administrative remedy Is

provided. The Court also said that the exhausi;io
number of legal policies. The doctrine: (1) avdid

of remedies doctrine is lased on a
premature interruption of the

administrative process; (2) provides for full deve opment of the facts, and (3) allows the
exercise of agency expertise, The exhaustion rm‘ dministrative remedies also protects the

autonomy of administrative agencies, such as {th

> City Council, by giving them the

opportunity to correct their own errors, and di%ccaurages fitigants from ignoring

admimstratwe procedures by resort to the courts
process to run its course. '

* Citizens for Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861, 866, 947 P.2d 1208 (1997).

CROER ON MOTIONS
Case 08-1-0014
Oclober 8, 2008
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Intervenors, Spokane Radig, et al. andi Richey, et al., ask the Board to eliminate

Futurewise and the Neighborhood Alliance from
appeal, and Spokane Radio, et al. also inciudés
Intervernors claim these Petitioners did not ap
and, therefore, did not exhaust their administf;'a
43.21C.075(4) and WAC 197-11-545, which the
The Board agrees in pait. The Southgate

participating in the SEPA aspect of the
the Southgate Nelghborhood Alliance.l

al the DNS at the hearini examiner level
ve remedies as required by RCW

City adopted under SMC 17E.050.150.
Nelghborhood Council filed a SEPA appeal

to the City of Spokane Hearing Examiner and, t!'erefare, exhausted complied with the

administrative process set forth in SMC 17E.0§50

150 and are not barred fiom raising SEPA

issues before the Board. However, Futurewisé and the Neighborhood Alliz nce failed to
exhaust their administrative remedias because they failed to file an appea! on the SEPA
documents to the City's Hear!ﬂg Examiner as reqwred by SMC 17E.050.150 and, therefore,
are precluded from participating In the SEPA as ct of this matter.

Petitioners argue that in Knapp v. Gty pf wokane™® the Board “rejected arguments
that Petitioners lacked SEPA standing for failinig o comment on a SEPA document;”™ thus

falling to exhaust administrative remedies. ‘Th!:s

3se involved failure of the party to

comment on the DEIS, not file an appeal and {e aust administrative remedies and,
therefore, the Board determined that this was%n t fatal to the parties standing before the
Board. The determination for standing under\ﬁ:lc i 36.70A.280 is different than the

The record shows Ms, Virginia Patano a}wd
for appeal of the Determination of Non-signifi dan
Kafentzis signed this application in her capacnty é
Councll.*® In addition, the Record shows Ms. Kafe
the Southgate Neighborhood Council, subm:ttqd

*1d. Knapp v. City of Spokane.
* Petitioners Response at 7.

|| requirement for a party to exhaust the admini*fsh‘_ati\ie remedies under RCVY 43.21C.075(4).

Ms. Teresa Kafenizis signed an application
ce (DNS) for File No. Z2006-083-LU, Ms,
s Secretary of the Southg ate Neighborhood
2ntzis, again in her capacity as Secretary of
hn “Affidavit of Southgate Nelghborhood

* Petitioners’ Response to Intervenors’ Motions to Dismiss Far Lack of Standing, Declaration of Teresa Kafentzis,

Attachment A, SEPA appeal g

ORDER ON MOTIONS
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Council” on November 26, 2007, which mdzcat@s the Southgate Neighbohood Council voted

to appeal the SEPA DNS for this file, :
The record also shows Ms. Patano, fof h

erself and on behalf of the Southgate

Neighborhood Council, also filed an appeal on

he Mitigated Determination of Non-

significance (MDNS) for File Nos. 22005 1113#. & Z2005114LU on August 30, 2007,
Futurewise and the Neighborhood Alliance f’ifle to appeal the DNS and 'he MDNS to the

hearing examiner.

Therefore, the Baard finds that Ms. Viij‘gi ia Patano and the Southgate Neighborhood
Council did exhaust their administrative reme,!di 25, pursuant to SCC 17E.050.150 and RCW
43.21C.075(4), and are not barred from ralsin Issue No. 1, the SEPA-based Issue, to this
Board. Futurewise and the Neighborhood Aﬁiaie falled to exhaust their remedies and
having failed to do so, are barred from partic_pdting in the SEPA aspect of this appeal under

Issue No. 1.
Board Declsion:

Arthur Richey/RPDC, Inc.’s Mation to Dismiss Petitioners Futurewise and

Neighborhood Alliance of Spokane for failure io

exhaust administrative remedies is

GRANTED,. Spokane Radlo, Inc., DBA KXLY, quck Development and Dave Black Properties’ |
Motion to Dismiss Petitioners Futurewise, Neagh orhocd Alliance of Spokane, and Southgate
Neighborhood Councll for failure to exhaust ad;l inistrative remedies is GRANTED for
Futurewise and the Neighbomood Alliance of | pokane and DENIED for the Southgate
Neighborhood Council and Virginia Patano. Fu?*.u&ewise and the Neighborhood Alliance are
barred from participating in Issue No. 1, the SiEPA aspect of this‘appeal. The Southgate

Neighborhood Counci and Virginia Patano may
this Board.

ORDER ON MOTIONS
Case 08-1-0014
Ooiober 8, 2008
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Second Motion and Joinder

Intervenor-Respondents®” Motjon tg Dismiss

5089-574-696G4 p.14

Issues RE Neighborhood Zlanning;

Respondent’s Joinder in Intevenor-Resporidents| Motion to Dismiss Issues RE:

Nelghborhoed Planning.

Parties Positions:

Intervernor-Respondents filed a Motion
Petitioners claim the City failed to comply with
development‘actians be “internally consistent,
on “broad public participation,” when the City

ta Dismiss Issue Nos. 4 and 5, in which the

the GMA goals and requirements that all

" and local governments base thelr decisions

failed to use a "neighborhood planning

process.”® Intervenor-Respondents ask the Board to rule on whether the City was “required

to complete a neighborhood planning process
Intervenor-Respondents contend the fo

as a prerequisite to the Amendments,”**
llowing: (1) The GMA does ot reguire

neighborhood planning as part of the public p.irtﬁc:ipatlon process; {(2) the amendments do
not violate the GMA's internal consistency reqmréments because the City did not follow its
neighborhood planning process; (3) the City (#) cit is the ultimate decision-maker, not the |

neighborhood planning process; (4) the C‘rtyse

Comprehensive Plan is a guide and has no

regulatory effect; and (5) neighborhood plannzng is not a prerequisite to amending the

City's Comprehensive Plan.*
Respondent, City of Spokane, joins the
incorporates by reference the facts, argument:

Intervenor-Respondents’ motion, adopts and
5 and legal authorities set forth in that

motion, and adds that “in addition to the presy

ption of validity enjoyed hy the subject

comprehensive plan amendments under the GEA, the underlying ordinances approving the

subject amendments are alsc entitled to a pre‘ u

mption of validity.”*

*" Arthus Richey/RPDC, Inc., Spokane Radio, Inc., d/b/a KXLY, David Black Properties, and Black Development.

i Petmcncrs First Amended Petition for Review,
* Intervenor-Respondents Motion to Dismiss at 2.
* 1d., at 6-12.

! Respondent®s Joinder in Intarvenor Respondents” Motion ‘w Dismiss Issues Re: Neighborhood I'lanning at 2.

ORDER ON MOTIONS
Case 08-1-0014
Oclober G, 2008
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1 Petitioners in responSe argue the following: (1) The City of Spokane is entitied to
2 {ldiscretion In establishing participation provisions, but once these provisions are incorporated
3 [{into its Comprehensive Plan, and they are unb biguous, they must be followed; (2) the City
4 Council faited to follow its own rules for amenii\di g its CP, creating Imperrnissible
5 inconsistency within the CP; and {3) while th% result of the Neighborhooc! Planning Process
g is not binding on the Coundcll, that does not make the process voluntary or waive the
requirement for the City to follow its CP.% | '
7 Respondent and Intervernors, in their Fleputtal Memorandum Re: Neighborhood
8 Planning, claim the Petitioners concede the Clty|is entitled to discretion in adopting Its public
2 || participation program (PPP) *® which does not require neighborhood planning as a pre-
10 | requisite to establishing 2 new certer,* Respbn?:lent, et al. argue that the, Petitioners failed
11 || to appesl the PPP, which they have coﬂaterafék( jttacked.
i2 Respondent, et al. claim that compreh%n ive plans are guides and more specific
P
43 || mplementing regulations prevail, and the Pet!tiiners failed to address this legal principle.*
14 According to the Respondent, the City’s impiebw nting regulations encourage, but do not-
15 requlre neighborhood planning.*® Where theré Eia confiict between a comprehensive plan
16 and a specific development regulation, the reg#;u! tion prevails.
Respondent, et al. ‘contend that the Boiérc must defer to the City Coundil’s
17 interpretation of its own CP. They argue that$ municipal ordinance is ambiguous if it is
|
18 || subject to more than one interpretation®” and here, Petitioners concede the CP's
19 neighborhood planning provisions are ambiguous.®® Additionally, the Repondent claims the
20 '
21
22 Petitioners’ Response to Intervenor-Respondents Mation tq Dismiss Re: Neighborhood Planning at 2-7,
23 * Petitioners Response Re: Neighbothood Planning at 2. :
* SMC 17G.020.010(D & (1), '
24 * Woods v. Kittitas County, 162 Wn.2d 597, 174 P.3d 25 (2007); Citizens of Mount Vernon v. City of Mount Vernon at
footnote 31. - .
28 * SMC 17G.020.010(1)(4).
*" Department of Ecology v. Campbell & Gwinn, L.L.C., 146 Wo.2d 1,43 P.3d 4 (2002).
‘ “ Miotke Declaration.
26 Eastern Washington
‘ Growth Management Hearlngs Board
ORDER ON MOTIONS : ‘ 15 W, Yak ima Avenue, Sulte 102
Case 08-1-0014 . Yakima, WA OBOOZ
October 6, 2008 Phone: 509-574-6060
Page 15 : . ] Fax: 500-574-6064
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|
ordinance approving the subject amendmen# are presumed valid under Hoth the GMA and
Washingten common law. % |
In addition, Respondent argues the Petitioners failed to refute the inapplicability of
LU 3.3, which relates to neighborhood centers, not district centers, and failed to refute that
neighborhood planning occurred for the subject|applications.
Board Discussion: |
The Board will take Issue Nos. 4 & 5 separately.
Issue No. 4: _ | |
Issue No. 4 asks the Board to determirie f the City of Spokane faikad to comply with
GMA goals 7 and 11, and RCW 36.70A.070, u?hich requires all developmeint actions be
internally consistent, when the City failed to Use a neighborhood planning process to
approve the Spokane South Gate project, as s%ta‘:ed by the City’s CP. The ity's code
pravislons requires GMA internal consistency.*
RCW 36.70A.070 requires a county or ¢ity comprehensive plan, consisting of maps,
and descriptive text, to be an /nternally consiste, 'tdocument and all elemants shall be
consistent with the future land use map.> RCW [36.70A.040 defines “consistency” as
meaning no feature of a plan or regulation is jn mpatible with any other feature of a plan

or regulation. }

RCW 36.70A.020(7) Permits, suggests éh t permit applications sho./d be processed
in a timely and fair manner to ensure predictapility; and RCW 36.70A.0201'11) Citizen
participation and coordination, encourages the Involvement of citizens in the planning

process and asks government to ensure coordination between communities and jurisdictions
to reconcile conflicts.® While Goal 7 is not corisidered a requirement per se, Goal 11 is _
backed by the following statutes: (1) RCW 36.70A.140, which requires counties and cities to

establish and broadly disseminate a public participation plan; (2) RCW 36.70A.035, which

Y RCW 36.70A.320(1Y; Commonwealth Title Insurance Co. v.
*1d. at Chapter 17G.020(C)(2) and {D)4).
*' RCW 36.70A.070.

o)

Tty of Tacoma 81 Wn.2d 391, 502 P24 (1572),

2rCwW 36,70A.020(7) and (11).
Eastern Washington
: Growth Managemen! Hearings Board
ORDER OM MOTIONS : 15 W, Yalima Avenue, Suite 102
Case 08-1-0014 Yakima, WA 58902
October 6, 2008 Phone: 508-574-6960
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specifies notice provisions; (3) RCW 36.70A.13
establish and broadiy disseminate to the public
36.70A.140, which requires a broad disseminiti

program identifying procedures providing for learly and continuous pubtic participation.

The City's public participation plan was a
Municipal Code 17G.020.010(3). The plan inc
the GMA and was not appealed. Additional publ
throughout the CP and development regulatian
17G.020.010(G) and (H),

The thrust of Petitioners argument is tha
a procedure consistent with the “legal reqzzireltn
ordinances creates inconsistency in the CP by fa
process as the CP requires. Petitioners conten
neighborhood planning process is a “legal requir
Is obligated to follow.>*

ol

F

Petitioners’ argument relies heavily on the

3.3, which are written as follows:
LU 3.2 Centers and Cormridors

Designate centers and corridors (neighborhood scale, community or district

scale, and regional scaie) on the iand use

uses and activities around which growth i3 focused (Board emphasis):

Discussion:

Suggested centers are designated where the potential for center development
exists. Final determination is subject to the nelghborhiood planning process.

% 14. footnote 33 a1 4-5.
1 w7

ORDER ON MOTIONS
Case 08-1.0014
Ociobier 8, 2008
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(2)(a), which requires counties and cities to

509-574-5964 et

PPP per 035 and .140; and (4) RCW
n to the public a public participation

opted in 2005 and codifizd under Spokane
rates the statute requirements found in
participation opportunit.es are required
amendment process codified under SMC

the City Council failed to amend its CP with
nts of the Plan”, and the adoption of the
ling to use the neighborhood planning

the City Counci’s imposition of the
ment”, that once established, the Council

 City’s CP Land Use Policies, LU 3.2 and LU

plan map that encourages a mix of

Eastern Washingion

Growlh Management Hearlngs Board
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4 LY 3.3 Planned Nelghborhood Centers

2 'Designatenew centers or corridors in appropriate locations on the land use

2 plan map through a neighborhood planning process.

i Discussion: .

The comprehensive plan recognizes that cenbers and corridors are the most
5 appropriate venue for the locatlon of commercial and higher density
residential uses. In some areas of the city, there may be a need to establish a

& center or corridor. 7he exact focation, boundaries, size and mix of land uses in

7 & potential neighborhood center shoulf be determined through the

neighborhood planning process. This process may be Initiated by the city at

8 the request of a neighborhood or private interest...

LU 3.2 is arguable, but the Board agrees with the City and Intervenors that Land Use
140 ‘ ]

- (LU} 3.3 Is irrelevant here because it speciﬁcagliy refates to “neighborhood centers”, not
1 “district centers”. In addition, Petitioners failed to address this policy: in thelr brief (LU 3.3
12 | was mentioned. Therefore, the Board wil address LU 3.2 only.

13 The City's Comprehensive Plan states that the Plan’s goals and policies provide
14 || specificity for planning and decision-making® with the understanding the Comprehensive
15 || Plan is a "guide” or “framework” to future groIvt and development.>® This same concept is
1g || articulated in Woods v. Kittitas County,” where the Court reiterated the “juide” or
47 || blueprint” language found in Citizens for Mt. Vermon v. ity of Mount Vernom:™
Thus, the GMA indirectly regulates local land use decisions through
18 comprehensive plans and development regulations, both of which inust
19 - comply with the GMA. See former RCW 36.70A.130(1)(a), (b) (2002).
Comprehensive plans serve as ™guide[3]™ or “biueprint[s]™ to be used in
20 making land use decisions. Citizens for Mount Vernon v, City of Mo.nt Vernon.
21 |
22
23
24 |} City of Spokanes Comprehensive Plan; Land Use Chapter!3, 3 4 Goals and Policies.
25 * 1d. “Adoption” at ii.
57 Woods v. Kittitas County, 162 Wn.2d 597, 613 (2007).
26 * Citizens for Monnt Vernon v. City of Mount Vernon, 133 Win,2d 861, 873, 947 P.2d 1208 (1997).
Eastern Washington
Growth Management Hearinps Board
ORDER ON MOTIONS 15 W. Yalima Avenue, Sulte 102
Case 08-1.0014 Yakima, WA 98802
October 8, 2008 Fhone: 509-574-6960
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Within the City’s Comprehensive Plan are the required GMA elements, including the

Land Use Element. The Land Use Element’s godls and policies establish a “framework for
future growth and development of the (':‘i‘t:y."’f‘?9
_ i

development exists in a partfcufar area. As spe ﬁcaily noted, this policy refers to

nelghborhood, district and regional centers, g iere is an assumption by the authors of the
document that “Final determination” |s made tb the City Council because the City Council
has the ultimate responsibility for making plan mendment decisions.®® The term s "subject

to” is defined by Encarta and, In this case, refers to “depending on somebody or
something”. The City Council's final determination to locate a center is therefore dependent
on the neighborhood planning process, whiclj is defined in the CP,** but weas not available
to the neighborhood groups because of a Eacié of City funding. LU 3.2 has a place in the
process in the future, and, as written, is a drréct ve, but was a “guide” du-ing the
amendment process for lack of a neighborho@d lanning process,

The Board notes that the wording in LU 3,2 is not as “unambiguous™®* as Petitioners’

jg rocess cannot subvert the role of the City

argue. For instance, the neighborhood planni
Council as the final decision maker.5*% The qx.ie ion then is when is the “nal
determination” supposed to take place? Is it 5 r the Planning Commission declsion; after
an appeal to the Hearing Examiner, or after the City Council’s declsion and before project
permits are issued? As written, the pollcy indidates the neighborhoed planning process has

14, 3.4 Goals and Policies at 9.
© RCW 36.70A.040(4); SMC 176.020.010(H)(14). :
 cpat Chapter 11, NB: “Neighborhood planning is defined as any planning activity conducted ir. the city’s Urban
Growth Area (UGA) that implements or is more focused and dethiled than the cotprehensive plar. Examples of
nmghborhoad planning may include center and corridor planning...”

2 Petitioners Response Re: Neighborhood Planning at 3.
% RCW 36.70A.040(4); SMC 17G.020.010(H)(14).

* Benaroya, etal. v. City of Redmond, CPSGMHB Case No.|9

Wy

+3-0072, FDO (1996).

Eastern Washington

Growth Management Hearlngs Board

ORDER ON MOTIONS . : 15 W. Yalima Avenise, Suite 102
Case 08-1-0014 Yakima, WA 98802
Cotober 6, 2008 ‘ Phone: 509-574-8860

Page 19 Fax: 508-574-6964




ity

NNMNNNN-S-QJ-A
mmhmmﬂewmqma'ﬁﬁﬁﬁé

0 B ~ @ o, A W N

the final say as to the location of neighborhood, district and regional centers, which, of

course, is not the case.
For instance, the City provided numerpus opportunities for the public to have

significant input into the amendment process, including planning commission meetings; a-
Moﬁay‘City-sponsored planning workshop; & serles of meetings with the neighborhood
representatives; and a public hearing before City Council. Within this rocess, when
does the 'publ ic participation process stop.anq tHe neighborhood planning process begin? ¥t
can be argued, as neighbdrhood planning is defined in' CP, Chapter 11, N, that the
neighborhood planning process took place after Planning Commission when a City-
sponsored two-day meeting was held among th 2 applicants, the Southgate Neighborhood
Councll, and the public, but prior to the adop 01 of the ordinances by the City Coundil.

As Intervenors argued, the area in questi BN has all the criterla necessary to be
designated as a center where & portion of the|City’s projected growth at highest density
would occur, and where neighborhood centers, chtrict centers, employment centers and

t

corridors may be located. 5 _
Based on significant input from the public and neighborhood groups, including the

Southgate Nelghborhood Council and the Neighborhaod Alliance,® the Cit/ Council
conditioned approval of the three amendmenicin the execution of develcpment
agreements between the owners and the City that would “scale back future development o
the properties in a number of ways,” and inciied compliance with neighborhood design
guidelines. Proposals, such as these amendm nts, are required to be consistent with any
adopted neighborhood plan or center plan and applicants are encouraged to address site-
specific amendments through the neighborhood planning process.®” Unforiunately, no
adopted neighborhood plan or center plan existed for this area and, as mentioned above,
neither did a neighborhood planning process.

i

** Intervenor-Respondents Motion to Dismiss Issues Re: Neighbdrhood Planning; Bxhibit C, Land Use Plan map.
% Second Amended Preliminary Index of Record (Ses kist. Too miany references to list here.)

7 1d. at Chapter 17G.020(1)(4).
Eastern Washington
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The Board agrees that'the City's CP at LU 3.2 and its developimen: regulations at

SMC 17G.020.010{3)(4) conflict. The CP diredtsia

center t0 be subject to the neighbcrhood planning process, yet the Spokiane Municipal Code
at (3)(4) only “encourages” the persons propfsj\g site-specific amendments to address
these through the neighborhood planning process.

Washington Courts have previously d

between the CP and a regulation, the more spegific regulation prevails, For example, when
analyzing the application of pre-GMA reguiations, the Supreme Court, in Jitizens for Mount

Vernon opined:

Since a comprehensive plan is a guideria
making specific land use decisions, conffj

B

are resolved in favor of the more specfc regulations, usually zonirg

il prevall over an inconsistent
comprehensive plan. Cougar Mountain Assocs. v. King County, 111 Wn.2d
742, 757, 765 P.2d 264 (1988). If a comprehensive pian prohibits a particular
use but the zoning code permits it, the use would be permitted. Weyerhacuser
F.Zd 498 (1994),58

regulations. A specific zoning ordinanc

v. Plerce County, 124 Wn.2d 26, 43, 873

In the Woods v. Kittitas County case, tﬂ\e upreme Court relterated the eardier

Court’s decision in Gitizens for Mount Vernon:

A comprehensive plan does not directly] 'gu§ate site-spedific land use

decisions. Id.; Viking Props., 155 Wn.2d

development reguiations, including zonjng reguiations, directly constrain

mdividual lend use decisions. Viking Prop

~

regulations must be consistent with the comprehensive plan and be sufficient

in scope to carry out the goals set forth in

36.70A.040(3)(d), (4)X(d); WAC 365-195-3(}0(1).59

“Yd. Citizens for Mount Vernon.
® 14, Woods v. Kittitas County,

ORDER ON MOTIONS
Case 0B-1-D014
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final determination as to the location of a

ined that in the event ¢f an inconsistency

not & document designad for
surrounding the appropriate use

125, 9 31. Instead, /local
. 155 Wn.2d at 126, 9 31. Such

the comprehensive plan. RCW

Eastam Washingion

Growth Management Hearlngs Board
15 W. Yakma Avenue, Suite 102
Yakima, WA 98902

Phone: 509-574-6560

Fax: 509-574-6064




Oet 07 2008 8:05AM

10
11
12
13
14
15
16
17
18
19
20
21
£2
23
24
25
26

@ W O~ B G b W N

State of Washington

Mourt Vernon to stand for the premise that

509-574-6364

conflicts are resolved in faver of the more

The Court of Appeals has similarly read and eﬁp%ied the Court’s decision i1 Citizens for

specific regulation:

...a cornprehensive plan, standing alon
use decisions, Cifizens for Mt. Verron,
conflicts between a general comprehe
development regulation], the conflicts
favor.”?

Generally, a specific zoning ordinance
comprehensive plan. Because a compr
document designed for making specifi
concerning a proposed use are resolv
regulations. Thus, to the extent the co
the zoning code permits, the use is pe

Althc}ugh these cases address the appii
development regulations to specific developm

Courts’ interpretation in that if there is an incg

, cannot be used to make specific land
133 Wn. 2 at 837, Where: there are
slve plan and a specific zoning code [a
st be resolved in the zoning codes’

ill prevait over an inconsistent

hensive plan is a guide and not a

land use decisions, conflicts

in favor of the more specific
rehensive plan prohibits & use that
i ed.71

aiion of comprehensive plan policies and
p j proposals, the Board concurs with the
nsistency between the CP, which is

considered a guide, and more specific regulatlon#, such as the City's publiz participation

The Board believes policy LU 3.2, as writt

n, Is flawed and needs atention by the

City Council in the future. Neighborhood groups should have significant input into thelr

plan, the more specific regulations should preval

communities, but their elected representatives h

ve the ultimate responsibility for making

final decisions, and this Board must apply a mpre deferential standard of review to the

actions of the City” and the City Coundil’s in

reguiations.” The City Council determined throu

™ Cingular Wireless LLC v. Thurston County; 131 Wn. App.
! Lakeside Industries v. Thurston County, 199 Wn. App. 886

Z RCW 36.704.3201. -

pretation of its own CP and development
lh an extensive public process to adopt

756 (2006).
864.95 (2004) (Internal citations o itted)

" McTavish v. City of Bellevue, 89 Wn.App. 561, 564, 949 P.2d 837 (1998); Meridian Minerals Co. v. King Co., 61

Wr.App. 195, 208-09, 810 P.2d 31 (1991).
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Ordinance Nos. C3'4261, C34256, and C34257 and followed its PPP, plus additional City-
sponsored meetings to reach that decision, hich, under the circumstances and definition,
can be considered the “neighborhood planni process”. Given the facts that there was no
adopted neighborhood plan or a neighborho planﬁing process in place, LU 3.2 is moot.,
Board Decision:

The Board finds the Petitioners failed ¢ garry their burden of proor under Issue No.
4 for the reasons stated above and the Inte nor-Respondents Motion to Dismiss Issues
Re: Neighborhood Planning, Issue No. 4, is GRANTED,

Issue Mo. 5:

Issue No. 5 asks the Board to determine F the City of Spokane failed to comply with
the GMA goals [RCW 36.70A.020(7) and .020¢11)] and requirements (RCQW 36.70A.070: |
[035; .1306(2) and .140), which require local governments to base Its decisions on broad
public participation, when City failed to use a ne ghborhood planning procass to approve the
Spokane South Gate project, as stated by the | iy’s CP.

The Board finds and the record shows’] the City of Spokane followed its public
participation plan, SMC 17G.020.010(3)(4), thrioughout the amendment pracess. As detailed
under the Board's discussion for Issue No. 4, City offered numerous onportunities for
the public, neighborhood councils and special nt@arest groups to provide written and oral
testimony at the Planning Commission and Cit{/ ouncil levels. In addition, the City held a
two-day Clty—sponsored neighborhoed plannin workshop, which involved the City, the
Southgate Neighborhood Councli, the public and tjpiicants prior to approving the
amendments in question.”” As stated in the di ussion above, this workshop is paramount
to the definition found in the CP, Chapter 11, N8 for neighborhood pfannidng. Given that
there was no process in place to practice the dpr tive found In LU 3.2 for a neighborhood
planning process, the specificity discussed at tl‘fze orkshop, and based on the timing of the

™ Second Amended Preliminary Index of Record (See list. Tob n’;any references to list here.)

" City of Spokane's and Intervenor-Respondent's Rebuttal Memdrandum Re: Neighborhood Plansing at 5.

Eastern Washington
Growih Manag :ment Hearings Board

ORDER ON MOTIONS 16 W. Yakima Avenus, Syite 102
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workshop prior the City Council's adoption of
the “neighborhood planning process” may ve

' Ordinance Nos. C34261, C114256, and C34257,

that the neighborhood planning process doe
Board Decision:

The Board finds the Petitioners falled to carry their burden'of proof under Issue No.

Re: Neighborhood Planning, Issue No. 5, Is

509-574-5964 - p.c4

ry\well have taken place. We must remember
not dictate a particular res.lt.

NTED.

4 for the reasons stated above and the Intej:lgr-r-{espondents Motion to Dismiss Issues

Third Motion:
etitioners” Di

Parties Positions: _

Petitioners contend the City of Spokane failed to comply with the GMA by amending
its Comprehen?sive Plan and Land Use Plan M p when the City failed to use a neighborhood
planning process as required by its CP violat] g bcw 36.70A.070 and RCW 36.70A.020(7)
and (11). Petitioners argue that when the City adopted Ordinance Nos. C34261, C34256
and C34257 it failed to follow its own 'reduiré% ts found in the City’'s CP at LU 3.2 and 3.3
and the adoption of the ordinance violates the. requirements and goals of the GMA.

Intervermnors argue the motion must bj denied for the following reasons: (1)
Petitioners failed to meet thelr burden of proo!f ecause there is no internal inconsistency
between the City's CP and the adopted amen ments; Petitioners failed to argue the
applicability of RCW 36.70A.020(7); and the City followed its adopted public participation
program in adopting the amendments; (2) th CP amendments do not viclate the GMA’s
consistency requirements, nor do the amendments render the City’s planning documents,
specifically CP Land Use Policies LU-3.2 and L1J-3.3., internally inconsistent; {3) the City’s
public participation program does not require e%hborhood planning.

|
itive Moti J

Respondent, City of Spokane, have sim Aia 1 arguments as the Intervenors and state
the following reasons: (1) The CP amendmen r:t) not violate the GMA’s consistency
requirements and do not render the City’s planning documents internally inconsistent; (2).

the Petitioners’ motion is an untimely collateral attack on the City’s compliant PPP; (3)

Eastern Washington
Growth Maragement Hearings Board

ORDER ON MOTIONS 15'W. Yakima Avenue, Suite 102

Case 0B-1-0014
October 6, 2008
Page 24

Yakima, WA 98002
Phone: 508-574-6980
Fax: 508-574-6964
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comprehensive plans are guides and more sg:%eciﬁc impleménting regulations prevail; (4} it is

within the City Council’s legislative discretion to

its interpretation is entitfed to substantial we q
underlying ordinances are presumed valid, p
Petitioners’ claims,

interpret Its own comprehensive plan and
t and deference by this Board; and (5) the
iding an independent basis for rejecting

Petitioners did not respond to the Resmr}ndent’s or the Intervenors’ arguments.

Board Discussiogn:

Having dismissed Issue Nos. 4 & 5 abave
discussion here, but incorporate the

by the parties, the Board will not reiterate s
discussions above into our decision concernin

Board Decisiarq;
The Board finds the Petitioners failed

B o
Aﬁ._‘a__

based on the same arguments presented

etitioners’ dispositive motion.

carry their burden of proot’ that the City of

Spokane failed to comply with the GMA by amer ding its CP and Land Use Plan Map when

the City falled to use a neighborhood plannin
violating RCW 36.70A.070; .120; 020(7); an
DENIED,

IIii. (#R!)ER

Based upon the briefing by the parties,
decisions, and having considered the argumer

process, as required by the City’s CP,
.020(11). Petitioners Dispositive Motlon is

the Board's prior cases, the GMA, court
ts of the parties at the Hearing on the

Motions and deliberated on the matter, the Board ORDERS:;

i
!

1. Arthur Richey/RPDC, Inc.’s Moti
and Neighborhood Aliiance of Sp

administrative remedies is GRANT

ORDER ON MOTIONS .
Casge 0810014

October 8, 2008

Page 25
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i
n to Dismiss Petitioners Futurewise

ne for fallure to exhaust

-DI
Eastern Washington
J ‘ Growth Managlement Hearings Board
i 15 W. Yalima Avenue, Suite 102
Yakima, WA B8802
Phone: 509-574-6950
Fax: 500-574-6964
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‘Spokane Radio, Inc., DBA KLY, Black Development and Diave Black

- Properties” Mction to Dismiss Petitioners Futurewise, Neighborhood

Alliance of Spokane, and Southgate Neighborhood Council for failure to
exhaust administrative remedies Is GRANTED for Futurewise and the
Nerghborhood Aiﬂance of Spokan : and DENIED for the Southgate
Neighborhood Councn and Virginia Patano. Futurewise anc the
Neighborhood Alliance are barr rom participating in Issue No. 1, the
SEPA aspect of this appeal. Th uthgate Nelghborhood Councdll and
Virginia Patanc may argue Issu a L in future briefing before this
Board.
Asio Intewenor—Respondents otion to Dismiss Issues RE
Neighborhood Planning and Re ondent’s Joinder in Intevenor-
Respondents’ Motion to Dismiss|Issues RE: Neighborhood Flanning, the
Board finds the Petitioners faile 0 carry their burden of proof under
Issue No. 4 for the reasons discussed. Intervenor-Respondents Motion
to Dismiss Issues Re: Neighborhood Planning, Issue No. 4, Is
GRANTED.
As to Intervenor—Respondents M&:wn to Dismiss Issues RE
Neighborhood Planning and Respondent’s Joinder in Intevenor-
Respondents’ Motion to Dismiss Issues RE: Neighborhood Planning, the

- Board finds the Petitioners failed|to carry their burden of proof under

ORDER ON MOTIONS

Case 08-1-0014
Qctober §, 2008
Page 26

Issue No. 5 for the reasons disqussed. Intervenor-Responcients Motion
to Dismiss Issues Re: Neighborhood Planning, Issue No. 5, is
GRANTED.
As to Petitioners’ Dispositive Motion, the Board finds the Petitioners
falled to carry their burden of prdof that the City of Spokane failed to
comply with the GMA by amending }ts CP and Land Use Plan Map when
the City failed to use a neighboi‘ﬁood planning process, as required by

—

Eastern Washington

Growth Mana jement Hearings Board
15 W. Ya dma Avenue, Sulte 162
Yakima, WA 98802

Phone: 509-574-68580

Fax: 509-574.6864
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1 .70A.070; .120; -020(7); and .020(11).

2 B

3

. ,

5 the malling of thig

Consideration shalf

& || follow the format -832. The original and four (4} copies of
the petition for recongideration, together with any argument in support thereof,

7 || should be flled by mailing, faxing or delivering the document directly to the
Board, with a copy to all other parties of record and their representatives, Filing
AL 21 el B al l._‘_L."" LI 5 % wakt, oIt L il €Y & L = R(-W 34-65:01&(6};

9 ({WAC 242-02-330, The filing of a petition 1 ion Is rot a prerequisite

for filing a petition for judicial review.

Judicial _Regigw:

& (5}. Proceedings for judicial
etition in superior court according to the
W, Part V, Judicial Reviow and Civil,

gnforcgmggt:

The petition for Judicial review of this Order shal| be filed with the appropriate
court and served on the Board, the Office

Easiem Washington

Growih Managaement Hearings Boarc
15 W, Yakima Avenue, Sulte 102

3
&

ORDER ON MOTIONS

Case 08-1-0014 Yakima, WA 98902

Qctober 6, 2008 Phene: 509-574-8060
Fax: 508.574.6064
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Service:

This Order was served on you the day itjw

RCW 34.05.010(19)

SO ORDERED this 6 day of October

i 1)

L

EASTERN WA

as deposited in the United States mail.

NGTON GROWTH MANAGEMENT

J@W’Rcs@ ley, Board ember
 Aisee N

- Joyce Muﬂi en, Board Member

4 AL,

Raymond L.

ORDER OM MOTIONS
Cass 08-1-0014
October 8, 2008

Page 28

Paolella, Board Member

Eastem Washingtan

Grawth Management Hearings Board
15 W, Yal ima Avenue, Suite 102
Yakima, WA 58802

Phone: 508-574-6960

Fax 508-574-6964




NNNNNMN-—L-&AM-&A-&&A._&'
mmz&wnaomwﬁmmkwwaa

© © ~N ® ;OB & A

State of
GROWTH MANAGEB%

FOR EASTER|

SOUTHGATE NEIGHBORHOOD COUNCIL,
NEIGHBORHOOD ALLIANCE OF SPOKANE
GINGER PATANO, AND FUTUREWISE,
Petiticmer(s),
V. |
CITY OF SPOKANE,
Respondent,
ARTHUR RICHEY/RPDC, INC., BLACK
DEVELOPMENT and DAVE BLACK
PROPERTIES, SPOKANE RADIO, INC., d/b/a
KXLY, :

Intervenor(s).

L " |

shington
T HEARINGS BOARD
ASHINGTON

Case No. 08-1-0013
CERTIFICATE OF SERVICE

I am a citizen of the United States of America; I am over the age ¢f 18 vears and not

a party to the within entitled action; am an en
address is 15 West Yakima Avenue, Suite 102

On this date, I mailed a true copy of Of
matter, to each of the persons listed below by
enveiope with postage thereon fully prepaid, i

Washington as addressed herein:

Robert Beattey
814 2" pve., Ste. 500
Seattle, WA 98104

hployee of this board and my business

. Yakima, Washington 9890:2.

1DER ON MOTIONS, in the above entitled
p

Cing a true copy thereof in a sealed

n the United States mail at Yakima,

Rick Eichstaedt
35 W. main, Ste. 300
Spokane, WA 99201

Eastern Washington

Growih Management Hearings Board
18 W. Yakima Averiue, Suite 102
Yakima, WA 98802

Phone: 508-574-6960

Fax: 508-574-6964
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10
11
12
13
14
5
16
17
18
19
20
21
22
23
24
25
28

City Manager, City of Spokane
808 W. Spokane Falls Blva.
Spokane, WA 99201

James Richman
Assistant City Attorney
808 W. Spokane Falls Bivd.
Spokane, WA 99201

Glen Amster
1420 5% Ave., Ste. 4100

Seattle, WA 98101

I cerl:iﬁf under penalty of perjury, that

DATED this 6" day of October 2008, at Yaki

|

|

ra;"Washingtpn.

Stacy Bjordahi
505 W. Riverside Ave., Ste. 500
Spokane, WA 99201

. Stanley Schwartz

422 W. Riverside Ave., Ste 1100
Spokane, WA 99201

the foregomg is true and correct.

Eastern Washington

Growth Management Hearings Board
15V, Yahima Avanue, Suite 102
Yakima, WA 980502

Phone; 508-574-6960

Fax: 509-574-6664




