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JAMES N LARSSI{, GLEFI( "'

M

NO. CS-99-269-RFIW

BRIEF AI\fiCUS CURIAE
oF THE IJI.{ITED STATES

TI.NIfED STATES DISTRICT COIJRT
EASTERN DISTRICT OP WASHINGTON

SAVE OURSUMMERS, ct a1.,

Plaintiffs,

Ys-

STATE OF WASHINGTON
DEPP,RTMENT OF ECGLOCY,

Defendant..

II\TTEREST OF TEE UhIITEI' STATES
By Order dated December 6, 1999, this Corfirequested that the Ugited

States participate as amisus culiFe to address (l) whetber the conrprohsaeive
statutory and regulatory sctreme of the Clean Air Acf 42 U,S.e- g ?40I 9t.seq.
("CAA"), including privato remcdiet, forecloses plaintifrs' claims under the
ArnEricans with Disabilities Act of 1990, 42 U.s.c- S 12101 et seo. ('ADA") and
tbe Rehabilitatim Act of Ig73,Zg u.s.c. $ 791 et seo., ('tA'), and (2) whethsr
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the cbjectives and renedies of tbe ADA end RA can be reconeiled wirh the CAA's
standsrds, wbich are the r€sutt of "comlrromise and sonscnEus." Since that time,
the parties have bee,n engaged in settlerncNil discussious. Because the parties have
not succeeded in reaching agreessnt, the Unircd States now files this brief as
amicugcuriee.

The Departme'nt of Justice bai authority to interpret ad enforce ths ADA ,

and the RA. In addition" the Environmenral Frotectiou Agency, in cooperation
with the individual statcs, has primary responsibility for thc irrylementation and
enforcerneot of thc CAA; the De,partrnent of fustice also has au.thority to cnforce
the CA.fr. EPA has arrthori$/ to set Natiooal Agrbient Air Qpality Standards, 42
u-s.c. $ 7409 fNAAQS'), end to atrrprove srare plans implemeruing those
standards. 42 u.s-c. $ 7410ft)- Accordiagly, the unitcd States has a s&?ng
intrestiu addressing the intcrrelatioaship of ihcso san$es. the United States
urges the Court tg frtd &at the fwo statutes should bc rgad harmoniously, so that.
this Court has jurisdiction to hear plairrtiffs' ADA claims; howwer, the re.mediee
available under the ADA may need to be modified io avoid eonfli'ct with th* CAA
scheme.

STATEMEHT

Plaintiffs are anonprofit organizatiou, savc our summers, and two
children, one with sericnrs asthma aod one with cystic fibrosis. The children stnte
that they suffer serious health problems from the effects of seasonal wheat stubble
buming in the f iciniqr of their hories. The srnoke ti:at results from burning
assortcdly renders them rurable to avail tberoselves of various public facilities,

including schools and road". Instcad, they raust eithc,r remain at home or leave.the

r€gton altogether.

BRIEFr|t|tlCUg CsruAgOFTHE UtillTED STATEE -z
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. Wheat shrbble burning is a mcthod that &filers in eastern lilashington State
:rse io clear tbsir fields. Some farn€rs choosc to use this method becarue it
affectively ncrnoYes stubblc md vcgebtiorL while also eliminating pests (thus
rcduciugthe aeed to use pesticides)- Bruaing is fairly widespread ia the area, an4
is perfonncd by hrmdreds of farrners each seasou. Thc buming produces largc
quantities ofsrrolce.

The Sarc 6f \veshiagtsn has imposcd aperrnittingpro-grsmon crop
burning. this prograq frrmen r:rust appty in advance for a permit'to bun
crop stubble. The State will detcrmioe whctber buming is'teasonab$necessry
to carq/ out tbe e'nterlrise'" "[aJ fanner can show it is reasonably necesgsry when
it'rieets the criteria of the best mmagerncnt prractices and no practical alte,luative
is reasonably arrailable." Wasll Adndn. Code $ 173-430{40. If ttrc State orits
delegatees conclu'le'that these conditims are mct! it will gant a permit, A permit
also'lnustbe conditionedto minimize airpollution" and rnay be denied ..during

periods of adversp meteorological conditions.,, Id. Seo ;dso plaintiffs,

Memorandum of Authorities Supporting }fotion for Rcconsider.rtion, Exh..C
(specimen of permlt)

Plaintiffs brougbt euit'against the Washington State Deparurnent of Bcology
under the AD-A. snd the RA, seeking apreliminary iqiunctim against the iszuance
of further crop burning permits, Ttis Court delriedthe injunction, tentatively
ccmcluding that it lacked jurisdistion to coneider the suit, After plaintiffs inoved
forrectnsidsration, thig Coun issued'en order providing the Unitt,d Ststes sn
opporturiry to file a brief as *ti"ts_swiae-

bilEF ^MTCUS C{'R.TAE OF TT{E I'NITSD STATES . 3
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STATT]TORY AITD NEGIILATORY BACKGROIJNI'

Title tr of the ADA genoally protiuits discrimination on &e basis of
disabitity by public catities- The nondiscrinioetim provision s@rss rhes;

$F#,'jgff **tffiS#th.qi"+ilivt*Effi ffi e'f"Tf#orubJ ecte? itdffi;#Jffiffi:1ffi'c mtitv, q b e -
42 U.S'C- $ 12132- Section 504 ofthe Rehabilitation Act conrtains a similar
prohibition that states:

**,HiffiffiftHffiffiffi#*
from tbe or

*ffi #,S3l$*,antprorern-*-fr't-;
29 U-S.c. S 79a(a).

Title II has broader applicability than Seetion 5o4, as it applies to all Sate
activitics and Section 5o+ aplties only to progran$ or activities tlat receive
Federal fin*ncial asaisrance. sce 42 u.s,c. $ 12131(IXF);29 u:s.c. lga@);

r18 S_ Ct. 1952, 1954 (1998)
(title II covers sate prisons); Arar*rE:g v. wilsoa. lz4?-'dI019, 1023 (9rh eir.
1997)'gE- 4enie4 524 U.S-937 (199t) (findine that title II cncompasses..all
facsts" of stbte govqnmexrt). The broad covefage of 6tle tr is errpported by the
ADA''s legislative history. H.R Rep- No. 4s5(tr), l0lsrcong., 2d. sces-, a.t E4
(1990) ("[tlhe Committee hss choscn not to list al] the tlpee of actions that are..
insluded within the term 'discrimination ' as'vras done in titles I aod I11, because
this title essentially gi'nFly extends the anti-discrimination prohibition embodied
in section 504 to all astions of state and local gove,firm€nts.').r

' r Section 504 now defines a covcied 'lnogram or activit/'to include .lall.of

AR,TEF ̂̂ {ICUS CURIAE OF TI{E UI{I76D STATES . 4
PD0906ppjsr
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Title tr requircs public entities to rnakc reasonable rnpdifications to their
usrtal policies, practices, and prwedures wbers nscessarjr to avoid iliscrimination
on tbe basis of disability. See 42 U.s.e. $ lzl3liz)(defining ..qualified individual
with a disabiliSr' as l'aa individual with a disabiliry wbo, with orwithout
reasonable modiEcations to nrles,lrclicies, cr practiceg . . , meets the essential
eligftility requirerurrrs fu the receip of servicce or the padciparion ih prog,ums
or activities pronrided by apublic entitf); 2s cf-R- g 35-130(bx7) (1999)
(requiring reasonable modtfications whennecassary b avsid discrimination).z
Reasonablc modifications in potcies, practices, or procedures arc reqgircd in
order to avoid discriminatioa'lnless the public entity can demonsuati thet.
nalcing tbe aodifications q/ould fundamenally slter the uattre of the senrice,
Progrsrq or activity-" Id. The Supreme Court has suggested thst rnallnis of a

the opcrations of' a depatnre,n! agency, or other instumentality of a state -. local
goverrment riceiving Federal financial assistance. 29 u.s.c. $ ?94(b)

t Thc Attr_;rpsy General was assil..aed the duty to issue regulations
impleraenting title rr- 42u-s.c. tzl3a.{z). lvith limited exceptions notrelevant
hereug Congress specified rhat those reguiations were to be consistent with titles I
and III of the ADa aad witb the coordinatim rcgulatione iseued.undsr Gtion
504' 42 U.s'c- $ 12134(b)- The Supreme Courtrecently noted that'.[b]ocauee rhe
Deparherrt [of JusticeJ ls the agency direeted by corrgrcss to issue rcgrrlations
inrylernenting Title II, - . . its views v,arrant respect. . . . lrthe welr-reasoned
views of the agencies funplcurenting'a stah,rte constinne a body of experiance and
informed judgrnent to which cot'ts and litigants may properly resort for
guidance.' olmsteadv. L-c.., 52? u.s. 5t1,597-59t (1999) (internat quotations
and citations omitted)-

BRIET AMEUS cl.lRIAE OF ?r|E IJNrrgD S?ATES - !
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.deftnso of ftmdameatal alteratiqr would includc consideration of .1ndue

hanlship' eleureaG such as the costs of tbe modifcation, the budgct of thc
Pro$tara or activi$, and tbe overall size and 61pe of theFograrn. See gh+stead v.
L'C., 52? U-S- 581, 606 a-l6 (1999). This reaeonableness standard also applies to
the section 504 claim. Alexeaslq v. Choatg, $9 U.s..2t?, 3o0, n. 20 (19g5).3
B. The Clern Atr.A.ct,

l. Gcncral FlameWork

The provisioirs of the CAA that are most relevant to ttlis case u'e rbose
relating to ths establisbmeirt and attainuent of thi NAAQS.I Under t1e NAAeS
schente, "the States and the Federal Govemneot [are] partrert in thc stuggle
against eir pollution-" @eGl-Motots.Coro.-sJrrited.Sr"ras. 496 U.S. 53O, S3Z
(1990). See also Conrnonwealth ofJirginia v. EpA, l0g F.3d t3g7,1406-09
(D.C- Ctr- t997)- EPA first scts thc national ambicut air quality standards for
specific pollutants at levels necessary to potcct public health and welfae. 'Then

States havc the plimaryresponsibility for selecting and implemonting the poliution

' Givsll this similarity of standards, sxtd for ease of discr:ssion, subseque,nt
ti;xt that discusses ths nondiscrimination statutes in greater detail generallywill
focus only on tbe text and anatysie of the ADA.

' The cAA has several other major components, addressing, inlg.dia .
pollution fromnew stationery sourcce, 42 U.S.C. $ 7+tl, hazardous airpollutants,
42 u-s-c- g T4lz,mobile sotrces,42 u.s.c $$ ?521-7590, acid rain deposition,
42 u.s,c. $$ 7551t661, and sbatospheric ozone protection" 42 u.S.c. S 7671.
1be operation of these provieions differs significarrtly from that of tbeNAAeS,
and.the discussion in this brief is not necessarily applicable to those stsrubry
provisious. 

.
ER'SF AMICUs EURIAE OP THE IINIIBD STATES . 6
Po{l906ppjre
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conhol ltleesurcs necesssr? to attain the NAAQS wittrin thcir borsldaries; they do
so by establishing'Statc Irrylemcntatim Plans fEIPs'). Only if a Sbte fails
rcgarding its obtisatisns witb respcct to these SIPs can gie promulgate a Federal
plan for the atrga in gucstion, 42 U.S.C.'g Zat0(c).

Sections 108 and 109 ofthe CA.q,,42 U.S,C, $$ 240t, T4}g,aqthsrize EpA
to cstablis[ review and revise NAAes. After an extensive rwiery of trrc
scicntific litcrature, EpA is topromulgae..primar5l'and.'seconda4t''NAAes to
protect agaiust "sdversC'hcatth arrd wclfarc effscts for specific pollutanb.
$ 7a09(a)(l)' O), (d)- '"rimtry'staudfids arc sctatlevels whichprotectpublic
health with "an adcquate margin of safcty." EPA mustreview the scientific
literanre with respect to NAAQS for apollubnt at least ouce every five years,
and make any revisious aud promulgate a4pnew standards tbat uay be
appropriate. $ 7409(dx1)-t

' Once a NAAQS is seg each StrtE has prirnaryresponsibility to ensure that.
areas within its borders attain-the NAAQS. Within 3 years ofpromutgation of a
rrew of revised NAAQS, EpA must dasignate areag as meeturg (..;;ttaiiunent,r) or
not neeting ('taonattainroenf') sric.h $tandards. $ 7402(d)(lXB), Fi.r each
nonattainrrre,trt ire8, the State is to zuburit to EpA slps that contain coatrol
trIBasures rlecessary to reduce air pollution so that the area will attain the NAAeS.
States generalty irave 3 yea:s &om designation to submit suchplans rc EpA for
approval' $ 7502(b)-. fire plans are to provide for attainment "as expe,Jitiously as

'"secondary" standards are'tequisite to protecithe public welfale from Ly
knowu or anticipated adveree eifeetg." 42 U.S.C. g ?409(b)(2). for each criteria
pollutant, the prirnary and secondary standards are idcntical.
BRIEF AII{ICIJS CURIAB OF TttS UNITED STATES . '
F00006eejre
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practicablc, butno later thau s ycaru from the date . - . of desiguation.,,

$ 7502(a)(2).5

EPA's discrctiou is li"rtited in the apprroval proces$ Sec Union Flestric Co,,
v- FPAo 427'll-s. 246, 269 (1976) ('cougress prainry lefi wi& the sutes . - . the
power to detErlnirc which sources nrculd be brrdened by regularioo and.to what
extenf)3 42t U,S. ffi,?g(1975)
(EPA hss ho althority to qusstion tbe wisdom of a State's ghoices of Emjssion
limiations if they are pat.of a ple which satisfies rhe standards of g 1lo(aX2),).
once EPA approves a slp, itbecones enforceable Federal leur. $ 74r3(a).
MorcoveL when apreviously designatedaonattein;ent uea has monitoring dan
demonsEating that it is ettaining ihe NAAes, the atf may be redesignated
"attainntent-" 

To quati$ for redesignation, the State must agree to continue to
implemunt its SIP, submit a plan for maintaining the NAAes, aad meer several
other requirernents.

In the pfeserii case' the potlutarrt of concern appesrs to be particulate matter
('PM')' EPA has two diffErent sets of ambient stgndsrds for pM -- one set of
standards for PMl0 (particles l0 microns and smatler) and oue set ofstandards for
PMZS (particles 2.5 microiis and smatler). Some areas in ihe State of
washington" including certain areas in which crop burning ocsurs: have b.een
designatecl nonattainment for FMIO. 56 Fed. Reg. 56,694 (Nov. 6, l99l). rn
1993' EPA approved (in part) a sIP submitted by tbe state of washingron q,hich

' EPA has authority to grant limited extcnsions rmder certain
sil'sunstances; also' the Act provides diffcrent deadlines for certain standards not
relevart here.

SRIEF AMICU5 CURLAE OF TTIB I.INITEP 9TATEI - t
F0O9O6ppJra

600 a x3.r.f3.l Tt'{ 3qT t a a a  n T , c  ; o z  T ! . t on  ron  , rA ' -



.5

6

7

9

1 0

11

a a ,

t t l

1 " ]
. i
+s l" l
. ' f

2 3

24

?s

2 6

2 1

2 e

1

z

3

4

.included ptovisionS relating to pMt0 emissions.Gour outdoos burning. Sg Fcd
Rcs.457E (Ian ti, l99t); WAC |7S4ZS (1990):

Ttrc Uaited sates is in the initial.ss.ges of controiling plv{2.5, EpA set a
sElarate standard fot PM2-5 for the first tilts in July LggT,7 hrs.ant to the
Tlansputation Equity Act for the 2lsr Ceatury (.TEA-ZI "), hrb. L. No. 105-17g,
I 12 sra*t" 463 (codified at 42 u.s.c. g ? arnoto, ard to a presidential
Memorrnd.n issrred wLen thc plv{2.5 etandards were set, 62 Fed. Reg. 3t;42r
(July l8' 199?)' areas will not bo &signatod as attainment oi uonauainmcnt until
2ao3 to 2005,t *hich me,"ru that state plaus to athin the pM-2.5 standard would
notbe reguired until 2006 to 2008. state ptans will ha.ve to demonsbate th'tthey
31'e sltaining &c Hu'z'J NAAQS gs exPeditiously as practicable. under the cA*.,

' The hily 1997 stsndard for PM2.J rras challeaged in court. The Conrt of
Apireals for ihe Distict of columbia circuit remanded, but did not vacats, the
stardardbased on csnstifutional @nccrns. Thc goveinmant sought, and, the
Supreme Court grarued, certiorari, 

, nS
F3dlO2? (D.Cr Cir. 1999),rchcariqggar@iufearf 195 F,3d
4, cert' gra'led Browqe- v. ^rqetican Truckinq A,ss,n.tnc_, lzo s.ct. 2003
(May 22, Z0}a>aqd tZO S-CL ztg3(May
30,2000)

' Ti:;'1-21 requirod the EPA to ensure 1'rat the PM-z-s reonitoring network
w8s csEblishs{i by Decombcr 31, lggg- $ 6102(b). It then reriuired that governora
submit'recomsffidcd designations I year afrer receipt of 3 years ofmonitoring
datq andprovided tbat EpA was ro make the designation for a state by
DeccEber 31, 2005 or 2 years eom a gpvernor's receipt of the moaitoring data,
whichevq date was.earlier. g 6l02is)
8R,I8F ^'r''C1.,S CURIA.S OF THE (,IVTTED SIATSS . 9
P0o9O6p9jn
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the attair&ent dates cndd not be set later than z01i to z0li (unless finther
extensions are gra$od).

Although gPA does not directty ncgulate agricularal bt53ing undcr tbe
CAA, the fedgral govcrment'is involved in hclping Statcs decide whe&er and
how they will regubne bunring to attain and rnaintain tbe pM NAAqS. Undcr.the
cAA, fs certainPMl0 noaattairunentareas, statcl may as apractical hatteraeed
to include in their SIPg control measqros for agriculrural operations that contribute
to anrbicnt conccntrafiens of pMl0. EpA is in the proscss of prcparing guidpnce
about whet courol measttros would be acceptable. In preparfug tilat guidancc,
EP4 intads to take into accormtrecommendatiors frorn the Dcpartrrrentof
Agriculttue's ("[JSDA's") Agricultunl Air Sality Task Force. This body, which
includes iudustryrepresentatives rind otherr expeffs in thc fields of agricultrue and
air *ulity' was established as aresult oflegislation, snacrcd in 1996, in which
Congress required USDA to establish an advisory body "ro address ag imltural air
gualityissues," 7 u.s,c. g s4Os(d)(l). Thc rcgisratioa arso incruded a
Congressional finding tlrat'lecornmendations that may be issued by any Federal
agency to ad&ess airpollution problems related to agrieulture or any other
industrial aetivity should be based on sormd scicntifc findings tbat arc subject to
adequate peer review and shsuld take into ac,rounf ecsnomic feasibility-,, 7 u.s-c.
$ 5a05(aXa)- TheAgricultural Air eualiry Task Force has sent to usDA
recomrf'rEDdations regarding apolicy on agriculturat burning, whichusDA has
recentlyfonvarded to EPA Afterreviewing tbese rcsommerrdations, EpA inrcnds
to develop proposed guidance and solicit public cgcrment on it befiore issuing final
guidance to tbe States,

BRIEF AMrcUS CURIAFOPTHE ur{tTEDSTATES - lo
l00906ppJre
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SIJMMARY OT AN,GUME}TT
Plaintiffs' ADA ad RA clairns are not barrcd by the cAA, notwithstarrding

the CAA's extctrsive remedial sche,me-e These two statutory scheges can bcinterpreted in a manner ihat pronotes both statutes' objcctives; thus, neither
scheme should be consErred to diqplaccfte dttrer.

The principles set forth in Mi
sea claguw Assb 453 u.s. t, l9-2r (lgEl), arc not conrroning hare. First, 42u's'c' $'1983 is distinsuishabte &om tbc ADA. section I9t3 prmridcs " ".*""
to seck corqiliance with tre standards set forth in-a given statub, but thE AD;providcs righB aad rcqredies that re distinct from other federal stautes.- second,
the.suprerre court iteclfhas significantly limitcd the applicatioa ofbelarnrrrers
in tbe context of section l9t3 actims.

while plaintifs' ctaims o,ay not be barred, tbe co*rt should take into
account tlte statutoryscherne of &rc federal clruAirAc! as well as the s&ate,s
own Clean Air Act, in detenuining what remedial reliefis available undertbe
ADA. The ADA and the RA reErire reasonable modificatir_,ns, bur do not require
modi{ications that would cons{tute a frmd$nental alteratiou of an exiating
prograrrl. See O-lrnsterd,. L.".,52? U-S. Sgl,603_607 (1999); Sefandeg.choate.469 u.s. 2t7, j'CI,n, 20 (Igg5)- *n assessing what corutinrtesr"firndarnentat 

alienration," a court unuil examine the prcgam in issre, incruding
its policies and objectivee- Becauso the cAA sets forth therederal fiamework for.airpollution control, in aasessing what constinrtes a fuudanental "rrJrioo" ,i*

' Except where stated othersrieq plaintiffsl ADA and Re claims win be
rcferred to collectively as the *ADA glrims.,,
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1

2

3

court ulu8t csnsid.er tbe CAA's policies and objectives aS well as the State,s clean
air and agficulnral brrning laws.

Three elennents of the Fedcral schgme ap ospeciallyrelevantto this
analvsis' The CAA establishes nstionwide standards for air guality; it providcs for
sate disaetion in scbicving the goals of the Acg and it gcnerallyprovides Sates
with subsential arounts of time in which to conply with the rcquirements of the
Act' The court should consider thege three elements of the gtatutoqr echcme in
determining whether perticulgr rcmedies are rcasonable modifications or
fimdammtal alterations. Ttre coun shorrld also considcr ttre policies and.puqroses
of the state Cltan Air A* That Act scch to permit crop buming where there is
no ptracticable alternativc, whilc minirrrizing adverse heglth effects-

The question whether this courthas jurisdiction to corrsider plairrtiffs' ADA
claims n*" on ordinaryprinciples of str.tutoryinterpretation. trn,ier those
principles, one remedy created by Congress is not lightly constrred to displace
another- "ffihen two stahrtcs are capable oico-existence, it is the duty of the
courts' absent a clearly expresscd. congrcesional intendon-to the con6ary, to regard
each as effoti""-,, Morton v. IUancari.4lT U.S. 53j, 551 (1924).

rn some instances, it is not.possible to givo effect to one stafute without
thwaring thc intent of Congress in enacting another Wl,ea this occurs, thc court
must determine which of tbe stahrt'es coagress intended shoutd be applicable. The
latter task only bcconcs treccssary, howcvcr, if tbere is no way of barmonlzing the
two stanrtes- "FJo the cxtmt that atanncs canbe harmonize4 rtrey should be-"

92 F.3d t5s. t62 (9rh Cir. 1996); sec also
ZA b $ 5l-0S (4ft ed- 1gE4) f.Where one srahrre
enrei ̂ Mrcus cmiae or lrs rrNrtBb st^Trs , 12
Poogotppab

4

5

6

7

A.
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deals with a subject in general tenms, and another deals with a put of the sarne'subject in a nmre detailed way, tle two should be turmonized ifpossible; but iftherp is any conflict, the.lattei wilt prevait, regardless ofwhether it was passcd
Prior to the geaeral statute' ualees it appears that the legislatrrre inte,tded b makethe general act controlling.')- Tbe court's first task is thus to hamoDize the twostahrt.s; the feasibility of harmonizine them wiil oftcn trun on the particutargir6rrmgrancap in whioh the case arises.

This corutpreviously concluded thatit did nothavsjurisdiction to hearplaintiffs' clnims urrder the ADA and the Rn" iu light ofthe comprchcruive nat'reofthe federal schcme forthe rcgulation 9f air qr.ality- It appqars based on thcfacts of this casc that Congress's pnrposes in erracting the cAA cen be adequatclytaken into accormt ia serecting a reme-dy under the ADA, as explaincd rn mor'detail io prn B, in&+ Thus, the co'rtneed nothave detcrmined whctber, hadtherE been a tnre conllict between the stanriory scbcrncs on the *"rrri*s casgthe ADA or CAi" scherne wsuld lrave yielded. Beeaure the two 'tahrtes can be

::.:::*Ivharmonized, 
accordrng ro ordinaryprincipres of starurory consmretion

thcre is no occasion to inquir= which statute congross intendEd should be
controlling.to

'o section r220r(b) of the ADA arso suggests that congress generauy
intended that the ADA coexist withrcmedies, rlghts and procedures rmderother
statubry schmes' *t"@ g77 F.supp. 5zo, J|,ea.2(D' Me' 1997) (in discussing the relationship benresa tn" rarnly *toai.rl Leaye
Act and.the ADA" qitiog scctiou 12201(b), and stating frat a disabled e4toyee is"sirnult"neouslyprctected- 

by the.two sfahrtes); gZS
F' Sugp' 659, 6G4 (N.D. cal 1995) (finaing that this *".roo =rn*ded to
B[EF^r4tcu6 CUR!^E OF TttE rr{rrED sr^Tt6 . t3P00906ppjn
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^ ^ - - - 1 -  - -  - : - -  "conFrel-Iensive" rerne<iiai scheme under the cw& and. ts airo*, crnir,rt ..*.r--w vr(rl l tJJ tl l !uc;!

sectiou 1983 would circrrmvent congress's d.ecision to allow only certain reo,edies
.and not others when implementing the CWA. Id" at 20.

The supreme cowt's anarysis iu Sea crarrurers appries onry to cases
involving actions brcught rrnder section 1983, and should not be applied to claims
unds tbe ADA or the Ra sectioa l9t3 providcs a vehicle for plaintiffs to aeeert
violations of federal law; it does not create a substaniive right that exists
indepr::dent of the shtute in iesue- In csntras! the ADA.and the RA (aad cert;.in .
other disabililv discrimination otatutes) provide protections against discrinrinafion
ou the baeis of disability that uc gove.med by speci6c substantive standards and
arc independent of othcr federalprotcctious

The Court;u aualytical alryroach in Sea ClarryUelg did not inquire into
whethcr section 1983 ard the cwA's statutory scheme couldbe reconciled-
Instead, the coufi fosused its inquiry cvn the cwA's stattftory seheme, and, finding

czrsure thar plaintiffr can avail themselves of bothrhe applicabte rigbts ?nd .

2 0

2 I

22

23

24

2 5

26

2 7

i e

romedies imder the ADA and complirncntary sbte rights andremedies,') (italics in
originsl),
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] fi ::"""n 
1983 claim to enforce the same criucational nghts). Evon -vrhen the sea

:: t ff::::t. 
:rneliluo. 

lre 
courthas said rhar a l***r rro.,*i,,s,,i*I S

:: il ::* 
t j**shatethat congress interrded to divest ptaintiffs of rhe abitity tozz 

fl 
nruceed under sectim lgE3- see Bressing, 520 u.s- at346.

z r l l  B

2 4

:: fl _ ,, -*: 
ADA re$rires a strh or rocar goveniment to rnake reasonable

:; t 
**cations to its prognms for quilified individusls with disabiliries, but nofto

.. fl ;ffifif 
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FLL?cses or iiie pregram, nrres, and. regula60n5 at is'sue. see e.g., Easiey, 36 F.3d
at 303-305. By exrnrining a program's or regulation's primary purposes and
objectivesr a court can determine whctherthese goals wouldbe rurdermi'ed if the

competition sincc wallo"g, and sssdned fatigue resulting from walking wetre not

gRF'rurcus ctJRtr.EoFTHE uNtrEDsrArEs - l?
Poo9t!69pla

modification were granted- See Martir:,204 P.3d at 1000 (allouringplaintiffthe
use of a golf cat was aot a fimdar',ental alteratioa of the nafirre of the golf
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I il 3-:L 
sienrfioail elerncnb of competirion); courpare Easlry, 36 F.3d at 395-306

: il _T:T T-.oT" 
attendant care sendces to Dor-.rert pbvsicarry disabled

: I T:::1" 
alter cssentiat purposes of the prosnnr' which is designed to

: fl ff:'r' TYi.t": ll l-acrenaerrt living' includrne errproymcnt), and
- il ffi 

45 F.3d 325,337-33e (3d Cir. 1995) (in-horne a$cndanr eare

:t ::::^1Tl*:*ty 
dioabtedperson anrre. tty served in m'sing home and? 

il 
segregatcd from the comnunity would tre consistunt wift, arrd not fu'darnentallye 

f 
atter, the objectives of state aftendat caepmgrarn)

]il "-^,_.::::i*Ti 
alte*rion componem of rhe reasonable modificationrv ux.rrJlllgaqontt 

il 
'T1ltis is notmeas'red in the abstact Instead" when dealing with activities of arr fl nublic cntify, tbe context of rhp ?rrnrrtarr-, ̂ ^L-

., il ilJ,r.Ty',::::tJ:l 
"i 

]; 
*a,r"tov scherne provides a critic ar backdrop.

l: il :t 
the reguratory body's ability to purs:ue aad achieve the,*"J;;;ffi;

:: il :::::r:::"::o:ou* 
in question rrrust be exanined in right of the14 I FoPosed modificatiou. Thus, a court *ri examine whether the proposed

; il ff::,i:.:::::::y 
*; *::ou*ves orrhe endre prcgram in determining

:: il ::',":: : T*ucarion is reasonabte sr a fi*d;;ffi;ffT: ;ffi ::
l: t ::.:::.r,r !-or*- :1,*j 

to which the proposcd arotiincarion wourd shift rhere fl foc::s of the prograrn); 
946 F.:; H, :

:: il :::I1]:*" 
l:e5) (denyins srmmaryjudgmens requiring essessment orzof whetheraprqpo,.u*aiJ,l"iffi #f ff#.ilffi :T,'H:llo,",I

:: ll ::Ti"*,11,"F 
the objectives of the ordinance or imposes an .orducza 

fl hardshin on rhe dofendant) ra

u In Heather K ',946F' supp- at 1364-13t5, the distict cor*t eited a lefterfrom'the Departrrent of Justice thst addrersed s different set of facts; orat letter isnot applicabls in this casE.
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2.

Thc court shouldcmsidsr the purposes and structure of the Fedcral and
state'clean air regulatory scliemcs in conducting its reasonable rnodificatiorr/ .
firndameartat altcmation analyais- By forrowing this approach, a crourt may
ir:concile any tension or conflict behveen the Fedenl cleaa Air Act, thc state of
washinglon's clem AirAct, and thc ADA'S statutory schemes in its assessmeot of
what, if any, modifications to the state,s wheat snrbble b'ming prog,"m are
requirsd.

The Federat cleau airprogram as errbodied in thE cAA is particularry
importart to the court's analvsis, in light of the court's obligation to harmonizc
Fcderal stahrtes. 92 F_3d gss, t6Z (gth'cir- 1996). h establishhg the national eir porlutiou reg'ratmy scherne, congfEss.
carefirlly balanced a number of factors; the Court shoutd attend carcfully to ttrie
balarrcing in selecting a rc'tncdy under the ADA- 1ve identiff fJrice especially
imporrnnt features of the Federal sclieme that the Court shoUld consider in
analpingpossible modificatione to the state progranz- These are: (l) the cAA,s
creation of distiactively national standards for air quarity, tle NAAQS, which
prbtect sensitive populatioris, but not the most sensitive individual wirhis a
populatioa: (2) the cAA's delegation to the sbtes of discretion to select the nrcans
by which to ac'hieve these stan'dards; and (3) the tirnetebles provided *a*, *";;
for sate compliance with the NAAQS, which give states a substantial amount of
tine to attain the NAAQS, rather than reguiring immediate compliance. In order
to erisrue that tlre ADA and cAA are interpreted hanrrsniously, thc court strould
consider each of these three fcahrres, and their role in tbc waehingon sae
agricultual burning permit prograrD, as part of its reasonable nodification/
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fundamcmal alt€,tatioo analysis- Beeauseofthspostrue of this case aad t5c
Iimited record bef,ore the sourt, howoysr, the Unirctt stetes will not ad&ess the
appropriatcncss of any particularproposcdrmledies or rno.tifications in light of .
this frarncwork.
' 

i- The Acf s Nadmd Standards- .scstisn 109(bxl) of the Clcarr Air.Act
requires that EPA set the NAAQS at levels thst re .tsquisits tg protedt ptrblic.
health" with an "adequate nrgin of safcty." 42 u.s.i.$ 74g9(bxl). h sctting
the NAAQS, congrcss iutcnded that EPn considsr the efFcrs of air pollu6on on
sensitive populadons, such as asthmatics. Sca
647 F'2d t 130, 1153 (D. c. cir. l9S0) ("[S]ensitive psrsons, such ", asthoratics
, . . ale [to be] included withitr the group that rnrrst bc protected.,,); sc" ;;o 

-

134 F.3d 38g,3g9 (D.C. Cir- r99B) C,In
iu cffort to reduce airpollution, congress dcfincd public heatth broadly. NAAQS
ulust Protect not only averagc hcalthy individuals, but also .scnsitive citizcas, -
children' for cxamplc, or people with astLrma, eurphysema, or o1fis1 ooaditions .
rendcring themparticularly nrlnerable to airpollutiorr-') (quoting S. Rep.No. 91.
1196' at lo i1970)). However, Congrcss siated that EPA aeed nrt coirsider the
cffects of air pollution on the most sensitive individuals wirhir those popurations,
See s' Rgr"No' 91-1196, at l0 (EPA must cslsidsr the effecb to a ,tepresEntative

sample of pansons corrgrising the sensitive goup rather than to a single pcrson in
such a group"), igrrinte{ in I Staffof the Senatc Corm. On hrblic Works, 93d
Cong', 2d Sess., *A Legklattve History of the Clean Air Act Amendmen6 of 1970,

BRIEFAMIClS CURIAE OFIIE IJMTED STATES.30
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at 410- (corm. hiat rg?4)- EpA ha' promurgated NAAes forparticulats
tnatta, ndrich'appears to be the pollutant at iszuc in this case. see 62 Fed. Reg.
38'552 (199?) (establishfng NAAes for pMr0 and pM2-5).r3

EPA's standtrds thus esablish the appropriatb national leyEl of .lublic
bsalth" protection for seositive srbpopulations widr regard to these pollutants,
rocognizitl.S the possibilitythat sorDe sensitivc individpals may continue to
eryerieirce ill cffesa as a result of oryonre to particgatc maJter. ltese staadards
were set by EPA pursuart to congressionally delegated authority, and reflect basic
scientific and societal choiccs that are Fqp€rlyrcierved. to congrcss and to BpA.
EPA has apgroved the sate ofwashingon's sIP as consistent with achicving the
PM-10 NlAqS.tr

To the gxtent that this Court considers, or th! plaintiffs sceh rcmcdics that
world require the state to achienre air quslia sfandards more protcctive tban those
of the NAAQS, the fact &at EPA has cstablished the existing NAAes levels is -

' " As already noted' the Court'ofAppeals for the D.C. Circuit has remanr,ed
but'not vacated, the PMt-s standards- see supra r.otel. Although the same court
%cated Er'A's revised pM-r 0 standar4 alngsaLbtdng" r 75 F.3d ro27,r 057,
BPA had decidcd to revoke the preexisting PM-10 standard (codified ar 40 c.F.R
50'6) only on e arsa-b5r-aee. basis, ss 62 Fcd. Rcg. 38,6 s2, 3t,7ol (Jury rg,
1997)" At the time the standard was vaoated, EpA has only done so for ono area
(Boisq Idaho)' Accordingiy' thoprevious PM-10 standard, prornulgated in l9tr,
romains effeetive in an othec aroas of the united statEs.

. 
r' rn'1993, EpA ryproved aslp gubrnittedbythe state ofwashiagton

wbich iucluded provisions retating to pMro emissions &om;;; burning.
st FedReg.457t (Jo. r5, tee3); WAC t734ZS(1990)-
BR|EF auEus q.r$,AE Ap TH8 UNrrgD STATES . zl
FoolOQp,j.
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relevant to the anatysis of wtethor those renedies con$in$e reasonable
nodifications or fundanental alteratiEns.rt To the extont that reraed.ies amount to
ssttingnew standads fsr amtient arquslity that are morq stringent rtian the
fcdcrar NAAQS, they miglt wcll be in ensioa with &e cAA framewsrk
established by Congresf, or the sbndsrds s€tby EFA parsuarrt to Ccngressionally
delegated uthority. The deg.ree of te,neion would depend s4 ermng other factors, .
the geographical reacb of &e reredy. Rernedies that are sits specifiq localized and
otherwise narowly tailscd to the circrrmstances of the plaintiffs would likely not
raise eonoernB abo-ut thc NAAeS. Wi&out on possible remedies
specific to this cs,se, those migbt include $rcb actioas as ternporal or other
limitations on pernritted burning.in specific aress, provision of prior noticc of
buming to affected tndividuals, and otber actions that do not conflict.with broad
fcderal ambicnt air quatity staadards. on the other end of the spcctrum, however, a
remedy that effeetively establisbed arcw ambient air quality stsndard stat'wide,.
wduld'for ex.:mple be a firadamental altenaticrn and thcrcfore rryould be precluded,r6

ii. State Discrction, Second as wehave explainod, the Cldan AirActmakes
the states and federal govemmcnt rcgulatory'lartners in the stnrggle egainsl3g,

" tlnden the cAA, 42 u.s.c. $ 7416, stateg nay, howsver, set urore
stinge,rrt mbient air quality standards.thanlederal requirements. See infre n l?. 

'

ro The present case involvcs thc claims of only two individgalq it ls
unclear to what extent other sucb claims might be assencd in the future. Thc
urdtcd starcs beliwes thst it would be importagt, howsver, to monitor Ere
aggregate etfect ofrsrncdies tbat might be awrded in sush cascs, and that
rrmedies'drat could bs regsorable standing alone migbt be ftmdame.ntal altcrations
when cmsidersd in the aggregate

SRIF.F TM|CUS CURIAS OF fiB LINTTED srATSS - A,
PoOroCppJrt
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pollutiorr-" Gscf,sLAdetctrs Con.. 496 U.S. at 532. With respecr to the NAAeS,
-EPA's rtle ls generally to set "'tional air quality standards md to sn$rrc that these
standards us bbserved. But "Congregs plainly left with fte States - . . the power to
de&errnine which sotrccs weuld be burdcn"d by reguladon and to what sxtsnl,,
Ilnion Electic. 427 V.S. at269, EpA bae .tro authorit), to guesdon the wisdom of
a State's choicss of --missioar titrritatioas if tley are part of a plan which satisficg
the sta"ilards of $ I l0(aX2)." T'ain, 4Zl U.S- at 29.

Accordingly, states are ginerr considcrable discretion to choose the
apPropriste mix of control stahgics for rcashing attairunent rmder the cA.4.
Statcs may clioose varying lwals of cqntrols for qpccific indusbics or unitting
sectors, dqpcrrding upon the costs of control, the imporance of those errritting
sectors to tlie state, and other frctors &at a sarc niay decu appropriate in
dctermining who should bear the greatest bnrden ofpollutioa control arrc how md
uAcn they should do so- This discretion is a vital clcment in the Fedaraystate
balance estlblished by the Act. The extent to which a remedy significani,y disturbs
that balance ie relevant to assessing whethor that rcincdy is a fimd.rimental
altcration or a rsasonablc modification. For cxanrple, a remedy that effectively
t"gtth"d a given industry sector to shut down statewide world zubstantially altcr
tbe sco'pe of the state's dis.*etion in this rega4 and would ctrnstitute a
fundamental alteration. | 7

r" Notably, rurder the cAA, 42 u.s.c. $ ?416, states may clect to set more
skingent air quality sdaneads than Federal requireinents- Therefore a state night
choose on its.own to adopt 8 more srriagent anrbient air qualify standard or ro
heavily regulate a particular einitting sectol, rnd even to do so in respogse to the
tJDes of concems raised' by plaintifiin this case. Because rhe Act seeks to provide
BHES AMleUg CUilAE OF ltrB IJ}IItAD 5;1A113g - 23
Footo6PPJ'r
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. iit.' Time For ConryIianss. Ffnally, Congress hae established a dgtailed
schedule fc sate and Federal efforts to sffain nc fuaaes, Aftctr EpA
promulgates a new orrevised NAAQS, ttre satute pnovides three year3 for EpA to
identi$' adnoaattainnent areas. 42 u.s.c. g ?407(dxlxB), sates
tben have thee years in'wtrich to nrbmit SIPs for nonatuinment areas, CAA
$ 7502(b)' which are to provide for attainrrent "as e)rpeditiously as practicable,'
and which BFA can setas late as l0years aftcr thc darc of drgsignarion (and wtrich
EPA can tbcn exrcnd by up to two years). g 7502(a)(2), As discussed abwc, in
1998, Congness lengthened the tirnetable further forplvt2-S- When States have
been unable to meet ce*ain attainme,nt dates for a particutar pollutant, Congress
has provided even ux)re tinc for states to achieve the NAAes.rs

Thus, in addition to setting aa ovqall level of.potection 'hquisite to protect
public bealth" the cversll framework of tbe CAA seb frrtlr a comprebensive
timeiable for impl,ementation and ultinatc attainmet of the air quality standards
set forth in the NAAQS- This sche,me provides the Statee with sufficient time to
obtaln and install appropriatc air euahfymonitoriag equipment, generate necessa{y
monitoring dz'q' and then devclop, adopt, and implenent appropriate plans for
attainment rt also Provides timc for development ofnew csnfrll eEripmsnt and
tecbnologieRl innovations, aadtime for sources to installnew controls or otberwise
changi tbeir methods of cperation.

states with dissetion to regulafc air quatity within their bourdaries, however,
reorediis ftat wo'ld .require such msasurcs musttc tcstcd fgainsf the reasonable
modifi cation/fundarnental alteraton staadard-

" ftrrgres8 o$ended th; attainmsnt dah fu ozonc for a lage nurnber of
arcas in the l99O Amcn&nEnts. CAA E l g l.
ERTEF AuEr,s crnnE Of n|E lrftrlPD sTltEs . 2{
P0O90$pjn
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Congrcss thus intcnded that Statcs bavs srrfficient time to investigate and

ira;ilemerrt netbods of conuolliag air pollution that bring the State into gttginsent

while limiting the resulting burrlm ou rcgulated enhties- Accordingly, tbe fact that

arernedy reguires a SBte to irqplement changes rapldly should be consid'ered as

part of thc reasonable modi:Ecatisn analysir, partiarlarly if that rernedy also

involves significant adjustmsnts to the State progran-. Moreover, rmddiss that

have the effect of altering specific timetables esablished.pursuantto the CAA

would warrant close attcntion in the reasonable modifisation rralysis- Fsr

example, aremcdy that rcgrired iurnrcdiate attain:nent of a recently promulgated

NAAQS would likely cons6tute a firndanrental alteration- If aresredy were

locilizsd" site-spccific, and carcfuliy tailored for the affected individuals, it would

be nore likely that it could require prcnrpt cornpliance.without raising thesc timing

cohcerns.

b. The Brrpores and Surrcnrre of the Statc CleanAirProEram

Thia bdef focuscs on the task ofharmonizing the ADA and CAA schcmes;

the United States bas particulat exp.crtise with thege schemce. lrr ssscssing the

State's rcasonable accocrmodation obligation, however, the Court should also

considcr thc puposes and policies underlying the State's clean air prograrn

Although the purposcs and policies of the Satc progntrn have not yet beerr

dcveloped fullytty the paaics, we provide aprelirrinary ovrvicw in the rnargin.re

,, tte wheaistrrbble burning program that thc plaintiffs contegt was

developcd and inplernentc$ by thc State of'Washington under the autbority of rhe

State Clean Air Act The underlying purposss of that Act include:

.-, to securc and maintain lwels of air quality thatprotcct human.
heslth and safegr, including the most sensitive members of tbe
population, to cqly with thc rcquirdrarts of thc fedcral clean air

DN88 .\rffiJ:t CURI|€ OF lllB ttNnlaD Sf,ATEs - 2,
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A morc cgrylerg aualysis wiII bercquired n&en the courr coneidcrs particular
remedies.

act to prevSnt injruy to praot_auirnar life, and propcrfy, to foster thecomfort a'd conveniencl of w.rtiogt""r.Giiif-t , Jpffi*e theeconornic and social dcveloprucnt oitbe ,t"ii.*a to facilitste theenjoymint of the nanral ,tt "U*, "f th;;;L.

wash'Rev'code $ 70'94'01I (1998). It also states that.[i]t is the policy of the
state that the costs ofprotecting the airresource aud operrting state aud tocal airpoltirdon conkol prograns ebatl be slmed as eriuitatty as possible.arnong aII
souroes whose emissions cause airpollution.,, Id.

as irnpremented by regulation, the state's agricurturat buming permit
Program seeks to "establish[J 

controls for agricultrrral burning in the Etate in order
t,l minimize adverso health ahd the envirunment effects fr,orn agricultr.rral bunring,,
and to develop "econornically 

ftasiblc alternative method,s to agrieurfural
b'rning'' \pash- Ado,in. code $ l?3-$30-0r0 (1999). Thep*it*o"-
rcguliations fi:rttrer provide that "[a]grianltural 

tn:rning is allowed when it is
reasonably necesiary to cary out the e,nterprise. ,^ farmer ian show it is
reasonably necessary when it meets the criteria of the best me$atement practices
an! no practicar altcrnative is resonabry available.,, w'gh. Ad'in, code $ I73-430'040' 'Tfest 'nanagenftlt pactices ere those practices for reducing air
cqnlaQinant cruissions fro'n egricultural activities as identifi.d by a rcsearch task
force eeablished, by tne State,s Oeemcot of Ecology, Vifash.Rw.Code.
$s 70.e4.5so(4).

BN,NF A}rlc1rS CURIAE OF THE t,ilfTED SXATEs . Z6poosr6ypjn

SEP E6 '@ 11:29trI U 5 ATTORNEY FrICE
P . n

l zon U:IT.N") IF{ TFT t Q o o  l . T e  : n t  R ' t  ^ ^ -  '



L4

1S
' 1 5

L7

1 8

19

2 0

- 2 1

22

23

24

. 2 5

- 2 6

2 7

I

a
3

-4

5

6

W OE ,AA lI:&An U S ATTOft.F/ oFFtcE

?REp^I|IcUt cuRIAB Or TIts UNTTED gt^rEs - r'Po0t06pt\in

rrols J. SCHIFFER
$;sr.s tant Atbm _ey Gsneral.Envuontncnt md NaturalResources Division

P-28

3,

'l

I

9

1 0

11

L2

13

'The dctwmination of what sonstihrteg reasonable modification is highly
fact-spcsific, requiring case-by-case irrq,riry.- @ tt F.3d 14t0,
l4E6 (gfh cir' l99O' Given fte cartyposture of thc iecord, trr"."*t evide,ucc onpossible modifis$ions doqs not rendcr feasibtc a fair and corryIcte analysis at tbis
Point Thc united states' accordingly takes no position on the eppropriatEnes$ of
any Fqpoecd modifications. Thc Llnited states may seek rr opport'nityto
comment on ay reasonable modifications sug€ested by ac paties.

CONCLUSION
The distict corut bas jurisdiction to bonsider plaintiffs, ADA qrd RA claims-rq detcnnfiriag ao appropristc renedy, howarer, the court shourd take into accountthc kcy feat'res of thE appticable strtutory schemes in order to eni'rc that any

rc'nsdy does not constitute a firndamentar modlfrcation ofrhos" r*o,"r.
DATED this dsday of Scprember 20@.

Respectfully suiimir icd,

z8'
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