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A. IDENTITY OF PETITIONER

Plaintiff Neighborhood Ailiance of Spokane County ("Alliance")

requests tl-ris Court to accept review of the decision terminating review by

the Court of Appeals, Division III ,  designated in Part B of this petit ion'

B. DECISION BELOW

The All iance seeks review of the decision issued by the Court of

Appeals, Division III, in Neighborhood Alliance oJ'Spokane County v'

Cottnty o/ Spokane, filed August I I, 2009. Relying on federal law. the

decision found that plaintiffs suing under the Washington State Public

Records Actl 1"PRA") clo not have the Same access to the state's civil

rules governing discovery as other civil litigants and that such plaintiffs

may prevail only upon a showing that suit caused disclosure. Both of

these rulings contradict recent Supreme Court precedent and unduly

narrow the PRA in contravention to legislative mandate'

A copy of ti-re decision is in the Appendix at pages one to ten. The

decision was originally published at 1 51 Wn. App. 1 043, not reported tn

P.3d , 2009 WL 2456857 (2009). The All iance t imely f i led a motion for

reconsideration and Spokane County ("County") timely filed a motion to

publish. On December 15, 2009,the Court of Appeals denied the motion

'  tn  2005,  the legis lature recodi f ied and renamed the Publ ic  Disc losure Act ,chapler  42 '17

RCW. This case afose pr ior  to  recodi f icat ion.  Al though a l l  c i tes here in wi l l  be to the

pr ior  code.  the Al l iance ut i l izes the new t i t le ,  the "Publ ic  Records Act . "



for reconsideratior.r and granted the motion for publication. A copy of the

order denying the Alliance's motion for reconsideration and granting the

County's motion for publication is in the Appendix at pages 1l to 12.

2

1 .

C. ISSUES PRESENTED FOR REVIEW

Whether a plaintiff in a PRA action is entitled to the same scope
of discovery allowed other civil plaintiffs under Washington's civil
discovery rules, and

Whether a plaintiff is a prevailing party under the PRA where the
defendant agency wrongfully withheld documents at the time of
request but released the same prior to suit in response to a different
public records request.

D. STATEMENT OF THE CASE

The Alliance is a nonprofit, community-based organization that

emphasizes "governrnent accountability, especially in land use and

planning issues."  CP 91.  On May 16,2005,  the organizat ion f i led a

public records request ir-r an effort to uncover what appeared to be illegal

hiring practices in Spokane County's Building and Planning Department

("BPD") .  CP 51-52,90-93,101-102,  341-349.  The request  u 'as twofo ld.

"ltem 1" requested the complete electronic log of an undated seating chart

showing the seating arrangement of BPD employees with their first names

placed in their respective cubicles. CP 51-52. The chart was generated by

Pam l(nutsen, a BPD assistant director, on or about February 16,2005. CP

60. 283-284. The chart included the names of two employees in one



cubicle, "Ron and Steve," neitirer of whom appeared to be ernployees on

the date the chart was created. CP 90-103,257-27 5. However, "Ron"

Hand and "Steve" Harris were subsequently hired about a month later.ld.

"ltern 2" requested existing records showing the full names of the

emnlovees on the chart. CP 5l-52.

The chart, sent to the Alliance in March 2005, was of interest to

the All iance because it  appeared a decision had been made to hire these

two men belore their job openings had been posted as required by law.

CP 90-103,257-275. Moreover, Steve Harris was the third son of then

County Commissioner Phil Harris to be hired by the County. 1d.

The County responded on June 6,2005 with one document as to

Itenr 1 and no documents as to Item 2. CP 60-65. Finding the response

inadequale. the All iance f i led suit on May 6, 2006. CP 32-37. Soon after

filing, the Alliance tendered written discovery to the County and

atten-rpted to depose Pam Knudsen, who not only generated the undated

seating chart, but rvas also responsible for responding to the request. CP

104-105, 149-188. Tl-re discovery covered issues of l iabi l i ty and penalt ies

and included questior-rs regarding the County's search procedures, the

identity of staff responsible for responding to public records requests, their

training and experience, motivation, potential destruction of records and

the identities of persons who rnight have relevant information regarding



these issues. CP 149-188. 195-209. The County answered only seven of

twenty-six requests for adn-rissions, refused to respond to the request for

interrogatories and production, and refused to make Ms. Knutsen or any

other  emplo) /ees avai lab le for  ora l  deposi t ion.  CP 104-105,  149-188.

Subsequently the Cour-rty filed for summary judgrnent on November 16,

2 0 0 6 .  c P  1 0 5 .

In order to avoid def.ending against summary judgment without

discovery, the Alliance filed a motion to compel and for continuance of

tlre motion lbr summary judgment. (CP 74-123) It also asked the County

for a brief continuance to allow the trial court time to rule on discovery.

CP 190-194. The County refused maintaining it  was the All iance's burden

to present credible evidence by affidavit to defeat summary judgrnent and

only then could i t  request discovery. CP 354-355. As such, the County

cont inued to res is t  d iscovery throughout  the case.  CP 7 l -18,104-105,

354-355.  383-384,  422-423,  425-485,  609-612.

At l-rearing on December 5,2006. the tr ial court deferred rul ing on

all  motions but entered a st ipulated order for a writ ten CR 32 deposit ion of

Ms. Knutsen lirnited to two issues - whetl-rer responsive documents

existed and the search processes uti l ized. RP 19-25, Dec. 5,2006. Even

with a court order. setting a date and agreeing on the scope of the

questions recluired another ten months. CP 384, 385-86, 421-423.The



deposit ion rvas f inal ly taken on October 12,2007, and Ms. Knutsen

ansrvered only l8 of 53 questions. CP 424-485. Four months later, the

County tendered answers to f lve more. CP 608-612.

In Apri l  and May 2008, the All iance f i led a cross motion for

summary judgrnent. CP 219-240. At hearing on May 1 3, 2008, the part ies

agreed to argue their respective summary judgment motions first and reacit

discovery issues later, if necessary. Finding tl-rere l-rad been ample time for

discovery, the trial court granted summary judgment on all issues to tlie

County and denied the Al l iance 's  mot ion to  compel .  CP 620,622,RP at

33,  Ma1'  13,2008.  The Al l iance t i rne ly  appealed.  CP 658-664.

On appeal. Division III appropriately reversed as to Item I by

finding the Cor"rnt1, f'ailed to conduct an adequate search for the complete

electronic infbnnation log. Neighborhood All iance, 151 Wn. App. at 9.

The court also entered an order on remand for a deterrnination of attorney

f.ees and costs against the County and costs on appeal related to this issue.

l,{eighborhoctd Alliance, 157 Wn. App. at 13.

As to Item 2,rhe court. in rel iance on its earl ier decision vt Daines

v. Spokune County, 1 1 1 Wn. App. 342, 44 P.3d 909 (2002), adopted the

federal "prevailing party" doctrine applicable in public records cases

brought under the Freedom of Informatior-r Act ("FOIA") in affirming

slrmmary judgment for the County. Neighborhood All iance 151 Wn. App.



at 10-11. The court found the County "correctly arguefd] there rs no cause

of action under the PRA to enforce the redisclosure of records known bv

the All iance to already be in i ts possession" and aff irmed based on

"documents provided to the All iance under a separate request." Id. a|10,

12. These were three e-mai1s regarding the provision of logist ical support

to Ron Hand and Steve Harris'  cubicles provided by the County to the

All iance on or about November 14,2005, in response to another request.

Icl.  at 10; CP 493,517,529,530. The Ail iance had argued the e-mails

u,ould have been responsive to Item 2 of the May 2005 request and were

thus unlarvfLrl ly withheld from the t ime of the June 6,2005 response unti l

their release in November. Neighborhood Alliance, I51 l4tn. App. at 10;

CP 228,239.651, Bf-. Pet'r.  a128, Neighborhood All iance v. Spokane

County, No. 271846 (Oct. 24.2008); Pet'r Mot. for Recons., strpra aI l7

(Aug. 26,2009).

Once more, the court relied on federal law. Adopting standards

applicable to discovery under FOIA, the court rejected the All iance's

argument that public records plaintiff-s have the same right to discovery as

other civi l  l i t igants under the civi l  rules. Areighborhood All iance,l5l Wn.

App. at 11-12. Under FOIA, discovery in public records cases is general ly

not allowed as federal courts decide these on summary judgment v;ilhout

discovery. Id. ar 12 (citations omitted) (emphasis added). Moreover.



"fw]hen discovery is permitted, i t  is 'sparingly granted"' and l imited to the

"scope of the agency's search and its indexing and classif ication

procedures." Id. (cttatior.rs omitted). Applying this standard to the case at

bar, Division III  found the All iance's discovery overreaching.

E. ARGUMENT

The Court should grant revierv for the fol lowing reasons:

Division III 's decision confl icts with binding State Supreme Court

precedent in tr.r'o important ways. First, in 2005, this Court rejected the

prernise tirat public records cases are special proceedings to which the

civi l  rules do not apply Spokane Research & Defense Fund,155 Wn. 2d

89.  104-105,  117 P.3d 1111 (2005) .  And second.  the Cour t  a lso re jected

the prevailing party doctrine frorn FOIA and found instead that under the

state PRA, "prevailing" relates to whether documents were wrongfully

withheld at the time olrequest and nowhere does it require a showing that

sr"i i t  caused release. Id. at 103-104.

1. The decision is contrary to this Court's ruling in Spolrazze
Researclr wherein the Court held the civil rules apply to oublic
records cases.

a. The civil rules, including discovery, apply to PRA ca,tes.

Division III  applied the wrong standard in f inding the All iance's

discovery overreaching. Rejecting the Ail iance's argument that the state

civi l  discovery rules govern cases under the state PRA, the court rel ied



instead on cases construing FOIA under which discovery is severely

restr icted. ln so rul ing. Division III  essential ly found that public records

cases are somel1ow unique and outside the normal civil rr"rles.

Tl-ris Court soundly rejected this argument five years ago in

Spokane Research. There, the City of Spokale argued and Division III

agreed that PRA cases are special proceedings and plaintiffs may not

utilize the normal civil procedures of summary judgment and intervention,

but instead are limited to the statutory show cause procedures of RCW

12.17.340. It l ,  at 104. Spokane Research, 155 Wn. 2d ar97 cit ing Spokane

Research & De/bnse Fundt' .  City of Spokane, 121 Wn' App' 584,586' 89

p.3cl 3 19 (2004). Finding no statlrtory or legislat ive intent to so l imit the

right of public records plailtiffs, tf iis Court reversed and confirmed the

application of tire civil rules and procedures to PRA cases. Spokane

Research. l55 Wn.  2d a1104-105.  As the Cour t  expla ined:

The civil rules "govern the procedure in the superior court

i1 all suits of a civil nature ... with the exceptions stated in

rule 81.' ,  CR /. There is only one form of a civi l  action. CR

2. CR B/ states the civil rules govern all civil proceedings
. . [ e ] x c e p t w h e r e i n c o n s i s t e n t w i t h r u l e s o r s t a t u t e s

upptl.uUt. to special proceedings'" CR 8l '  Special

pioceedings are detailed in the statutes and include

garnishmenr, Zesbaugh, Inc. v. Gen steel Fabricating' Inc''

9 S W a s h . 2 d 6 0 0 , 6 0 3 , 6 2 1 P . z d 1 3 2 1 ( 1 9 8 1 ) , u n l a w f u l
detainer, Canterwood Place L.P. v. Thande, 106 Wn' App'

844.847,25 P'3d 495 (2001). and sexually violerrt predator

proceeding s, In re Detention of Aguilar, 77 Wn' App' 596'

600.  892 P.2d 1091 (1 99s) .



All of these proceedings are statutori ly defined. whereas
actions under the PRA are not, The statute simply does not
define a special proceeding exclusive of al l  others. When a
statute is si lent on a part icular issue, the civi l  ruies govern
the procedure. King County l4/ater Dist. v. City of Renton,
88 Wn.  App.  214.227 ,944 P.2d 1067 (1997) .  Thus,  normal
civil procedures are an appropriate rnethod to prosecute a
clair.r.r under the liberallv construed PRA. . . .

Id .  a t  104-105.

Just as there is nothing in the PRA that prevents the r.rse of

summary judgrnent and inten,ention, there is nothing that prevents access

to normal civi l  discovery. Although the PRA does al low cases to be heard

orr affidavit alone, it is not mandatory. Id. ar 104. Ifthe Legislature had

ir-rtended to circumscribe discovery in PRA cases, "it could easily have

said so." and "i ts fai lure to do so is an eloquent expression of intent."

Grctbic'ki v. Dept. of Retirentent Syslems,8l Wn. App.745,755 916P.2d

452  (1996) .

Moreover, the fol lowing Washington cases, going back almost

twerlty years, support the proposition that pre-trial discovery applies to

PRA cases: Coalition on Goyt. Spying v. King Counly Dept. o.f Public

Su/bry ( " ( - 'OGS") ,59 Wn.  App.856,860,801 P.2d 1009 (1990)  abrogated

on other grounds by Spokane Research & Defense Fund,155 Wn.2d89,

I l7 P.3d 1117 (2005) (Plainti f f  "conducted further discoverl" '  after f i l ing

PRA actior-r and preliminary proceedings); Brouillet v Cowles Publ. Co,



1 l4 Wn. 2d 788,791 P .2d 526 (1990) ( ln petit ion for declaratory

judgment upholding non-release under PRA, court denied request for oral

examination where school system failed to take depositions or tender

affidavits of its own to show need for oral examination); Progressive

Animal I4/elfare Soc. v. tlniversity of Washington ("PAWS"), 125 Wn.2d

243, 884 P.2d 592 (1994) (pre-trial discovery request for letters deemed

appropriate where they disclosed the University's express refusal to

comply with PRA requests); Concerned Ratepayers v. PUC,Vo. /, 138

Wn.2d 950,956,983 P.2d 635 (1999) (tr ial court 's f indings rel ied on

depositions of witnesses); Bellevue John Does I-l I v. Bellevue School

District # 105 , 129 Wn. App. 832, 120 P.3d 616 (2005), rev. granted in

part by 158 Wn. 2d 1024, 149 P.3d 376 (2007), and rev'd in part by 64

Wn.2d 199,189 P.3d 139 (pre-tr ial discovery uti l ized in action seeking

release of names of teachers accused of misconduct); Parmelee v. Clarke,

148 Wn. App. 748, 7 53, 201 P.3d 1 022 (2008) (plaintiff submitted

deposition testimony from DOC staff in attempt to establish that any DOC

employee was proper recipient of PRA request and hence request

appropriately filed).

1 0



b. Division III',s narrow interpretation of discovery under the
PRA is controry lo legislative intent.

The PRA is a " 'strongly worded mandate for broad disclosure of

public records. '  " Amren v. City of Kalama, 1 3 1 Wn.2d 25, 37,929 P .2d

389 (1997) quoring PAWS, 125 Wn.2d at251. Its purpose is to keep

public off lcials and insti tut ions accountable to the people, O'Connor v.

Was'h. Stute Dept. o/-Soc. and HealthServices, 143 Wn.2d 895,905,25

P .3d 426 (2001). ' to 
that end, the Act must be "l iberal ly construed and its

exemptions narrowly construed to promote this public poiicy and to assure

tlrat t lre public interest wil l  be ful ly protected." RCW 42.56.030.

Wasl-rington courts must give effect to the legislative pllrpose as

expressed in tl-re statute and thr,rs construe the PRA broadly. Spokane

Research,155 Wn. 2d at 100. The state's civi l  discovery rules themselves

are consistent u'ith this legislative mandate. These rules are to be given a

"broad arrd l iberal construction." McGugart v. Brumback,TT Wn. 2d 441.

444. 463 P.2d 1 40 (1969) ci l ing Moore v. Keesey,26 Wn. 2d 31, 173 P.2d

130 (1946); Hickntun v. Taylor,329 U.S. 495 (1947). See also O'Connor

143 Wn.2d al"907 ("The civi l  rules do not confl ict with the Public Records

Act.") To that errd, they allow for broad discovery into the subject matter

of a cf aim with no express limit but relevancy. See Bushntan v. New

Hol land Div ison of  Sperry  Rand Corp. ,83 Wn.  2d 429,435,518 P.2d

1 l



1078 ( 1974) (only limitation is relevancy to subject matter involved and

not to the precise issues framed by the pleadings).

Unlike FOIA, the subject matter of a state public records action is

not simply the existence or nonexistence of relevant documents and the

procedures utilized to find them. Rather, because the state act provides for

mandatory penalties, the "agency's decision not to release records, and the

grounds for that decision are precisely the subject matter of a suit brought

under the Public Records Act," PAWS, 125 Wn. 2d at270. n.17 (1994)

citing RCW 42.17.340. Further, under the PRA, agencies must "timely

comply with the mandates of the PRA" and "provide for the fullest

assistance to inquirers and the most timely possible action on requests for

information ." Spokane Research, 155 Wn. 2d at 100. Hence appropriate

topics for discovery under the PRA include 1) the identity of persons with

relevant information, including those responsible for responding to a

request and their training and supervision, 2) the agency's ability to track

and retrieve records, 3) the potential destruction ofrecords after a request

was made, 4) the motivations behind the agency's response, 5) the

reasonableness of the agency's explanations for failure to provide

documents or untimely response, (5) the agency's level of culpability in

failing to follow the mandates of the PRA and (6) its good or bad faith.

t2



Discovery under the civi l  rules is l iberal, even when cases are

decided on sulrmary judgment, not only to al low courts to decide cases on

tl-ieir merits. but also to ensure litigants access to information necessary to

effectively pursLre their claim. Weeks v Chie/ o.f lfashinglon State Patrol,

96  Wn.2d  893 .895 -96 ,639P.2d732  (1982) .  See  a l so  Doev .  Puge t  Sound

Bloot l  c : t r . .  I  l7  wn.  zd772. l8 l -82,819 P.2d 370 (1991)  (const i tu t ional

right of access to courts fi"rrthered by broad right of access to discovery

necessary to eff 'ectively pursue claim). And. contrary to the County's

posit ion. these rules expressly provide for discovery prior to a rul ing on

slrmmar)' jr-rdgment. CR 56(c) (udgrnent shall be rendered if pleadings.

deposit ions. ans\\ 'ers to interrogatories, and admissions on f i le show no

genuine issue of material fact). There is simply nothing in the PRA

inconsistent with t l ie applicabil i t l '  of these broad rules to public records

cases and nothing which preclr,rdes a tr ial court 's exercise of i ts discretion

therein.

If  the PRA is l iberal ly construed to promote fui l  disclosure and

accountabil i ty for i l legal non-disclosure, especial ly where disclosure

implicates i l legal practices. then civi l  discovery is irnperative. Carving out

an exception in PRA cases that l imits the scope of discovery belowthat

afforded other civil litigants or prevents discovery necessary to adequately

process a claim runs contrary to legislative rnandate. It is inappropriate to
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read into the statute a limitation the legislatr"rre did not impose and this

court has expressly disapproved. Such a narrowing is inconsistent with

legislative imperative and Washington case law.

The decision is contrary to this Court's ruling in Spolcane
Res'earclr in which the Court rejected the "prevailing party"
doctrine under FOIA.

Division III  rel ied on its prior rul ing in Daines in aff irming

slunrxary jr-rdgmenl for the County as to Iten 2. lVeighborhood Alliance,

1 5 1 Wn. App. at 10- I I . And Daines in turn relied on Coalition on

Governntent Spying ("COGS") for the proposition that PRA plaintiffs

cannot prevail where they have documents in hand resporrsive to the

request at the t ime of suit.  Doines, 111 Wn. App. at347-48. Rather, "[t ]o

tr igger the rernedial provisions of the PRA, the action mnst be one that

could 'reasonably be regarded as necessary'to obtain the records." 1d.

The COGS court borrowed the "prevailing party" doctrine from

FOIA which allows fees and costs to a party who "substantially prevails."

Spokane Re.search, I 55 Wn. 2d at 104 n. 10. Under FOIA, to

substantially prevail, the plaintiff must prove his action was reasonably

necessary to obtain the information and that the action had a causative

ef-fect on the release." Id. citing COGS,59 Wn. App. at 863 ciling Miller

v .  U.S.  Dept .  o f  State,J79 F.3d 1378,  1389 18 ' r 'C i r .  1985) .
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The prevailing party doctrine as enunciated by COGS and Daines

is no longer good law in Washington. As this Court explained in Spokane

Research, while the "COGS court adopted this standard for the PDA, we

never have, and decline to do so. Our statute says nothing about

'substantially prevailing' and differs from the federal scheme at several

important points, notably fees and penalties." Spokane Research, 155 Wn.

2d 104 n.10 (citation omitted). Rather, "'prevailing' 
[under the state act]

relates to the legal question of whether the records should have been

disclosed on request." Id. at 103. "fN]owhere in the PDA is prevailing

party status conditioned on causing disclosure." 1d. Moreover,

"[s]ubsequent events do not affect the wrongfulness of the agency's initial

action to withhold the records if the records were wrongfully withheld at

that time. Penalties may be properly assessed for the time between the

request and the disclosure, even ifthe disclosure occurs for reasons

unrelated to the lawsuit." 1d.

Although it is true that in Spokane Research, the documents sought

were disclosed after the plaintiff filed suit, albeit for unrelated reasons,

while here the documents were disclosed prior to suit, this is a distinction

without merit. Id. at 103. Untimely release is itself a violation of the PRA.

RCW 42.17 .320. See also RCW 42.17 ,290 (agency to provide ful lest

assistance and most timely possible action). As such, this Court made
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clear t l-rat "the harm occurs when the record is withheld." Id. ar 14. n.10.

To hold that litigants cannot sue where an agency fails to release

documents in a prompt manner would allow agencies to violate the PRA

u'ith impr-urity by sirnply r.r'ithholding r-rntil a plaintiff threatens suit or until

release is no longer t imely - perhaps after an election or passage of

controversial legislat ion - exactly the behavior the Court 's rul ing in

Spokune Reseurch sought to address.

Division Ill erred in applying the federal "prevailing party"

doctrine to the All iance based on its possession of three e-mails responsive

to Item 2 prior to sr-rit ar-rd affirming summary judgment to the County on

tlrat basis. IVeighborhood Allisnce, 151 Wn. App. at 12. Here, as in

Spokane l leseurch. the County fai led to disclose responsive documents at

tlre tirne of reqr"rest. And, as in Spokane Research, the fact that the

All iance's suit was not the cause of disclosure is immaterial. By

withl-rolding these e-mails from June 6,2005 thror-rgh November 14.2005.

the Conr-rty violated the PRA and summary judgment was appropriate for

the Al l iance on l tem 2.

F.  Conclus ion

For the reasons set forth above, the Alliance requests this Cor-rrt to

do tl'ie following: I ) accept review to reinforce its earlier ruling regarding

tlie right of public records plaintiffs to utilize the state civil rules and
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procedures, including those applicable to discovery, and to expressly

overtunl Duines'to the extent it adopted the prevailing party doctrine

under FOIA in state public records cases; 2) find summary judgment for

the All iance as to Item 2 based on the County's wrongful withholding of

documents responsive to i ts May 16,2005 request; 3) remand with an

order fbr discovery as to any remaining issues, including penalt ies; 4)

rernand with an order for an award of attorney's fees, costs and penalties

pursuant to former RCW 42.17.340, to be determined by the tr ial court,

and 5) enter an Order granting tire Alliarrce reasonable attorneys fees and

expenses on appeal  as a l lowed by RAP 18.1.

, r d
DATED this / tr day of . lanuary 201 0.

.! fl*-
Breean Beggs.  WSBA #

nne Beavers. WSBA # 32765
20795
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